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Tun Tan Sri Syed Sheh Al-Haj bin Syed Hassan Barakbah
SSM., PMN., DUPN., SPMK., PSB
The Third Governor of Penang

Tun Syed Sheh was born on 10th November 1906 in Alor Star, Kedah.
He received his education at the Sultan Abdul Hamid College before
continuing his studies in England sponsored by the Kedah State
Government�s scholarship. He was accepted to read law at the Inner
Temple. In 1934, he graduated with a LL.B. degree.

� April 1946 Special Magistrate.
� 1948 President, Kedah Sessions Court in the Colonial Legal Service.
� October 1955 - June 1958 Judge, Seremban Court.
� 1962 Judge, Court of Appeal.
� 1963 Appointed Chief Judge of Malaya.
� June 1st 1966 - October 10th 1968 Appointed the First Lord President

of Malaysia. Government Admistrative Officer, Penang.
� 1968 Appoined Senator.
� January 27 1969 Appoined Yang di-Pertua Dewan Negara.
� February 1969 - February 1975 Appointed 3rd Governor of Penang

by His Majesty the Yang DiPertuan Agong. He served two terms.
� October 8 1975 Tun Syed Sheh passed away in Alor Star, Kedah.

In honour of this contributions and services, he was bestowed several
honours and awards; Darjah Yang Mulia Pangkuan Negara Seri Setia
Mahkota (S.S.M.) which carries the title Tun, the Darjah Panglima
Mangku Negara (PMN) which carries the title Tan Sri by His Majesty
DYMM Seri Paduka Baginda Yang DiPertuan Agong, the Darjah Utama
Pangkuan Negeri (DUPN) first class from the Penang Government, the
Darjah Seri Paduka Mahkota Kedah (SPMK) first class and the Pingat
Sultan Badlishah (PSB) from the Sultan of Kedah.
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*By Srimurugan LL.B(Hons) Wolverhampton U.K, CLP (Mal) Advocate & Solicitor, M/s
Srimurugan & Co. The author is also a lecturer and tutor at the International Islamic University
Malaysia.

Duty Of The State To Provide Legal Aid in Criminal Trials*

by
Srimurugan

In this article we will consider the question as to whether a state owes a duty
to provide legal aid to its indigent citizens. The need for an accused person to
be represented by a lawyer in criminal trials is nowhere better stated than in
the moving words of Mr. Justice Sutherland in Powell v Alabama 287 US
wherein at page 64 the learned judge said:

�The right to be heard would be, in many cases, of little avail
if it did not comprehend the right to be heard by counsel.
Even the intelligent and educated layman has small and
sometimes no skill in the science of law. If charged with crime,
he is incapable, generally, of determining for himself whether
the indictment is good or bad. He is unfamiliar with the rules
of evidence. Left without the aid of counsel he may be put on
trial without a proper charge, and convicted upon incompetent
evidence, or evidence irrelevant to the issue or otherwise
inadmissible. He lacks both the skill and knowledge
adequately to prepare his defence, even though he have a
perfect one. He requires the guiding hand of counsel at every
step in the proceedings against him. Without it, though he be
not guilty, he faces the danger of conviction because he does
not know how to establish his innocence. If that be true of
men of intelligence, how much more true is it of the ignorant
and illiterate, or those of feeble intellect�

Unfortunately not every person hauled into our criminal justice system to answer
a criminal charge is financially able to retain a competent legal practitioner to
conduct the defence. In reality, the cost of retaining a lawyer could range
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1 �Subject to�any express provisions of law to the contrary, every person accused before any
Criminal Court may of right be defended by an advocate�

anywhere from hundreds to thousands of Ringgit, a luxury not many in the
fixed income and certainly in the lower income group could afford. Every
accused person should have an opportunity of adequate representation. Providing
legal aid is undeniably costly to the government and each country has a different
view on the extent to which the state can fund representation through legal aid.
In most developed countries, such as America, United Kingdom and other
European Union countries, domestic legislations are passed and huge budgets
are allocated specifically to provide legal aid to every indigent person charged
with a criminal offence.

In Malaysia, the right to be defended by a legal practitioner is enshrined in
Article 5(3) of our Federal Constitution. The article in question reads:

�Where a person is arrested � shall be allowed to consult
and be defended by a legal practitioner of his choice�

This right is further reinforced under Section 255 of the Criminal Procedure
Code (Act 593)1. In Palaniappa Chettiar v Arunasalam Chettiar FM Civil
Appeal No 34 of 1958 [1961] MLJ xxxiii the Chief Justice then in interpreting
Article 5(3) of our Constitution said:

�It is wrong to say, as is frequently said, that a litigant is
entitled to be represented by the counsel of his choice. The
true statement is that he is entitled to be represented by the
counsel of his choice if that counsel is willing and able to
represent him.�

What this means is that if a legal practitioner is not willing to act for an accused
person who is unable pay for the legal services, the accused person will be left
to conduct his or her defence alone. It is respectfully submitted that having a
specific provision in the Constitution to declare that an accused person have a
right to consult and to be defended by a legal practitioner is meaningless unless
an accused person is given an actual legal representation as of right, more so if
the accused does not have the financial means to engage a lawyer. The question
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2 Right to assistance of counsel includes the right to be assisted from the time of arraignment
until the beginning of trial for the purpose of consultation, investigation and preparation of trial
see Powel v Alabama 287 U.S 45

then arises as to whether the State or Federal government in Malaysia owes a
social and a constitutional duty to provide free legal representation to every
poor citizen who is unable to employ the services of a legal practitioner to
answer a criminal charge.

United States of America
In America the 6th Amendment, guarantees every American citizen with an
indefeasible right to be represented by a counsel of his or her own choice in
criminal trials2. The United States Supreme Court had made it clear that the
State is under a constitutional obligation to provide an impecunious accused
person to free legal representation in all criminal cases on the basis that it is
essential to a fair trial. The 6th Amendment states:

 �In all criminal prosecutions, the accused shall �.have the
assistance of counsel for his defense�.

The scope and extent of the right to counsel under the 6th Amendment was
considered by the Supreme Court in the landmark case Gideon v Wainwright
372 US 35. In this case, the petitioner was charged in the Florida State Court
for breaking and entering a poolroom with intent to commit a misdemeanour.
This offence is a felony under Florida law. The petitioner appeared in court
without funds and without a lawyer. The petitioner asked the court to appoint a
counsel for him whereupon the following colloquy took place:

�The Court: Mr. Gideon, I am sorry, but I cannot appoint
Counsel to represent you in this case. Under the law of the
State of Florida, the only time the court can appoint Counsel
to represent a Defendant is when that person is charged with
capital offence. I am sorry, but I will have to deny your request
to appoint Counsel to defend you in this case.
The Defendant: The United States Supreme Court says I am
entitled to be represented by Counsel�

The petitioner was put on trial before a jury. He conducted his defence as well
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as could be expected from a layman. He made an opening statement to the
jury, cross-examined the State�s witnesses in his own defence, declining to
testify himself and made a short argument �emphasising his innocence� to the
charge contained in the information filed in this case. The jury returned a verdict
of guilty and he was sentenced to serve five years in the state prison. The
petitioner thereupon filed an application for habeas corpus attacking the
conviction and sentence on the ground that the trial courts refusal to appoint a
counsel for him is a denial of his rights guaranteed by the constitution and the
Bills of Rights by the United States government.

The United States Supreme Court in overturning his conviction held that the
right to counsel, guaranteed in federal trials by the 6th Amendment is fundamental
to a fair trial. The States failure to provide counsel for the accused charged
with felony violated the �due process of law clause� under the 14th Amendment.
Black J who delivered the opinion of the court held:

�In returning to these old precedents, sounder we believe than
the new, we but restore constitutional principles established
to achieve a fair system of justice. Not only these precedents
but also reason and reflection require us to recognise that in
our adversarial system of criminal justice, any person haled
into court, who is too poor to hire a lawyer, cannot be assured
a fair trial unless counsel is provided for him. This seems to
us to be an obvious truth. Governments, both state and federal,
quite properly spend vast sums of money to establish
machinery to try defendants accused of crime.
Lawyers to prosecute are everywhere deemed essential to
protect the public�s interest in an orderly society. Similarly,
there are few defendants charged with crime, few indeed, who
fail to hire the best lawyers they can get to prepare and present
their defences. That government hires lawyers to prosecute
and the defendants who have the money hire lawyers to defend
are the strongest indication of the wide-spread belief that
lawyers in criminal courts are necessity, not luxuries. The right
of one charged with crime to counsel may not be deemed
fundamental and essential to fair trials in some countries,
but it is in ours. From the very beginning, our state and
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national constitution and laws have laid great emphasis on
procedural and substantive safeguards designed to assure
fair trials before impartial tribunals in which every defendant
stands equal before the law. This noble idea cannot be realised
if poor man charged with crime has to face his accusers
without a lawyer to assist him.�

This Supreme Court�s ruling was later extended in 1972, to require counsel for
any accused person who would spend even one day in jail if found guilty. In
Argersinger v Hamlin 407 US 25, the petitioner an indigent was charged in
the Florida state court with carrying a concealed weapon, an offence punishable
by imprisonment up to six months and a fine of US $1,000. Unrepresented by
counsel, the petitioner was tried before a judge without a jury, convicted and
was sentenced to serve 90 days in jail. The petitioner instituted habeas corpus
proceedings in the Florida Supreme Court, but relief was denied on the ground
that the federal constitutional right to counsel extended only to trials for non-
petty offences punishable with more than six months.

The United States Supreme Court once again ruled that the Florida Supreme
Court had erred in holding that the petitioner who was tried for an offences
punishable by imprisonment up to six months, $1,000 fine or both and who has
been given a ninety day jail sentence had no right to a court appointed counsel
on the ground that the right only extended to trials �for non-petty offences
punishable by more than six months imprisonment�. The Supreme Court made
it clear that the Constitutional right to counsel is not limited to trials for offences
punishable by more than six months imprisonment. Douglas J who delivered
the opinion of the Court took the view that no person may be imprisoned for
any offences, whether classified as petty, misdemeanour, or felony, unless he
was represented by counsel at his trial. Interestingly Brennan J joined by
Douglas J and Stewart J concurring joined the court�s opinion and noted that
law students as well as practicing attorneys might provide an important source
of legal representation for the indigent.

What is impressive about the American Legal System is that, the United States
Supreme Court has interpreted the 6th Amendment in such a fashion so as to
impose a constitutional obligation on each State to provide free counsel for an
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indigent person accused of a crime even though the States obligation to do so
has not been expressly spelt out in the 6th Amendment.

Republic of India
In India, Article 22 of the Indian Constitution also guarantees every Indian
citizen a right to be defended by a legal practitioner in all criminal trials. Article
22 accordingly provides:

�No person who is arrested �.shall he be denied the right to
consult and to be defended by, a legal practitioner of his
choice.�

The wording of Article 22 is virtually identical to Article 5(3) of our Federal
Constitution. The Supreme Court of India in Maneka Gandi v Union of India
(1978) 1 SCC 248, observed that Article 213 (in pari materia with Article
5(1) Federal Constitution of Malaysia) requires a fair, just and equitable
procedure to be followed in all criminal trials. In line with this, the Indian Supreme
Court on numerous occasions has consistently held that the right to free legal
service to the poor is an essential ingredient of a reasonable, fair and just
procedure for a person accused of an offence.

In M.H Hoskot case AIR 1978 SC 1548, Krishna Iyer J boldly declared
that:

�This (Legal Aid) is the States duty not Governments charity�

In the landmark case of Hussainara Khatoon and other v Home Secretary,
State of Bihar AIR 1979 SC  1377, the eminent Bhagwati J ruled that it is a
constitutional right of every accused person who is unable to engage a lawyer
or secure legal services on of account of reasons such as poverty, indigence or
incommunicado situation to have free legal services provided to him by the
State and the State is under a constitutional mandate to provide a lawyer to
such an accused person if the needs of justice so require. If free legal services
are not provided to such an accused person, the trial it self may run the risk of

3 �No person shall be deprived of his life or personal liberty except according to procedure
established by law�
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being vitiated as contravening Article 21 of the Indian Constitution and every
State should try to avoid such a possible eventuality.

In the famous case of Khatri and others v State of Bihar and others AIR
1981 SC 928, (commonly known as the Bhagalpur Blinding Case), Bhagwati
J went on further to say that an accused person is entitled to a free legal
service not only during the trial stages but also when an accused is brought for
the first time before a Magistrate for remand application. What is interesting to
note in this case is that the Supreme Court went on to say that a State cannot
avoid its obligation to provide legal aid by pleading financial or administrative
inability. Accordingly his Lordship at page 930-931 of the reported judgement
held:

��the right to free legal service is clearly an essential
ingredient of reasonable, fair and just procedure for a person
accused of an offence and it must be held implicit in the
guarantee Article 21 and the State is under a constitutional
mandate to provide a lawyer to an accused person if the
circumstances of the case and the needs of justice so require,
provided of course the accused person does not object to the
provision of such lawyers. It is unfortunate that the though
this Court declared the right to legal aid as a Fundamental
Right of an accused person by process of judicial construction
of Art 21, most of the States in the country have not taken
note of this decision and provide free legal services to a person
accused of an offence. We regret this disregard of the decision
of the highest Court in the land by many of the States despite
the constitutional declaration in Article 141 that the law
declared by this Court shall be binding throughout the territory
of India. Mr. K.G Bhagat on behalf of the state agreed that in
view of the decision of this Court the State was bound to
provide free legal services to an indigent accused person but
he suggested that the State might find it difficult to do so owing
to financial constrain. We may point out to the State of Bihar
that it cannot avoid its constitutional obligation to provide
free legal services to a poor accused by pleading financial
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or administrative inability. The State is under a constitutional
mandate to provide free legal aid to an accused person who
is unable to secure legal services on account of indigence
and whatever is necessary for this purpose has to be done by
the State. The State may have its financial constrains and its
priorities in the expenditure but as pointed out by the Court
in Rhem v Malcolm 377 F Supp 995 �the law does not permit
any government to deprive its citizen of constitutional rights
on a plea of poverty� and to quote the words of Justice
Blackmum in Jackson v Bishop 404 F Supp 2d, 571 �humane
consideration and constitutional requirements are not in this
day to be measured by dollar consideration�. Moreover, this
constitutional obligation to provide free legal services to an
indigent accused does not arise only when the trial commences
but also attaches when the accused is for the first time
produced before the Magistrate. It is elementary that the
jeopardy to his personal liberty arises as soon as a person is
arrested and produced before a Magistrate, for it is at that
stage that he gets the first opportunity to apply for bail and
obtain his release as also to resist remand to police to jail
custody. This is the stage at which an accused person needs
competent advice and representation and no procedure can
be said to be reasonable, fair and just which denies legal
advice and representation to him at this stage. We must,
therefore, hold that the State is under a constitutional
obligation to provide free legal services to an indigent accused
not only at the stage of trial but also at the stage when he is
first produced before the magistrate as also when he is
remanded from time to time.�

4 It is interesting to note that the Law Commission of India in its 41st Report Vol 1 para 24.34 and
24.38, had made recommendation for an indigent accused person to be provided with free legal
representation long before the Supreme Court Cases under Article 21 was decided.
5 Today the right to be provided with free legal service to an indigent accused person has been
reduced into a statutory footing. Under Section 304 of the Indian Criminal Procedure Code an
accused person without sufficient means to engage a lawyer have a right to be defended by a
lawyer at the expenses of the State in regards to sessions trials with a provision also enabling the
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What is impressive in India is that, the Supreme Court has interpreted Article
214 of their constitution creatively and proactively in such a manner so as to
impose an obligation on each State to provide free legal representation to an
indigent person on the basis that such free legal representation is essential to
the ingredient of reasonable, fair and just procedure to be followed in all criminal
trials5. Today Article 39A6 of the Indian Constitution directs every state to
provide free legal aid. Article 39A reads:

�The State shall secure that the operation of the legal system
promotes, justice on the basis of equal opportunity, and shall, in
particular, provide free legal aid, by suitable legislation or schemes
or in any other way, to ensure that opportunities for securing justice
are not denied to any citizen by reason of economic or other
disability�7

European Union Countries
The right to free legal assistance is also expressly guaranteed under Article
6(3)(c) of the Convention for the Protection of Human Rights and
Fundamental Freedoms. Article 6(3) reads:

�Everyone charged with a criminal offence has the following
minimum rights:
(c) to defend him himself in person or through legal assistance

of his own choosing or, if he has not sufficient means to
pay for legal assistance, to be given it free when the interest
of justice so require�

State Government to extend this right by notification to any class of trials before other court in
the state.
6 Inserted by the Constitution (42nd Amendment) Act, 1976
7 Article 39A is merely a directive. In the absence of any legislation implementing Art 39A, an
accused cannot compel the State to supply him with a lawyer, at the cost of the state, through
a writ petition. The remedy of an indigent accused lies in an application to the Sessions Court
under, 304(1) of the Indian Criminal Procedure Code.
8 In this case Mr. Boner was charged with arm robbery and assault. He received legal aid during
and was represented by a Solicitor during the trial. He was convicted and sentenced to eight
years. He sought to appeal against his conviction and his application for legal aid was refused by
the Legal Aid Board on the ground that the board was not satisfied that he has good grounds to
appeal.
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All European Union countries which have rectified the convention, is duty
bound to provide legal aid to every indigent accused person. In Boner v United
Kingdom8; Maxwell9 v United Kingdom10, the European Court of Human
Rights unanimously held that there has been a violation article 6(3) of the
European Convention in Human Rights (ECHR) when Mr. A Boner and Mr. P
Maxwell were refused legal aid for their representation at the hearing of their
appeal before the High Court of Justiciary, in Scotland. The ECHR in this case
also observed that without the services of a legal practitioner the applicants
were unable competently to address the court on the legal issues and thus
defend themselves effectively.

The Position in Malaysia
Article 5(1) of the Federal Constitution states:

�No person shall be deprived of his life or personal liberty
save in accordance with law�

To date, there are no decided cases which has interpreted Article 5(1) of the
Federal Constitution in such a manner so as to impose a constitutional obligation
on the State or Federal government to provide free legal representation to an
indigent person on the basis that it is essential to reasonable fair and just
procedure to be followed in all criminal trials. In Rianto Bin Sumiran v Public
Prosecutor (1994) 4 CLJ 423, the High Court ruled that a trial judge is not
precluded from hearing a case in the absence of a counsel should the accused
person chooses not to retain one. It is unfortunate that the Courts have failed
to distinguish the difference between refusal to appoint a counsel and an inability
to appoint a counsel due to financial disability. I respectfully submit that a
person�s inability to appoint a lawyer cannot be equated with the refusal to
appoint a counsel.

Should the court still proceed to try an accused person in the absence of a

9 Here Mr. Maxwell broke into a private house and assaulted a man. He was convicted and was
sentenced to five years imprisonment. He too was granted legal aid and was represented by a
Solicitor during trial. He filed an appeal against his conviction and sentence and applied for legal
aid. The Scottish Legal Aid denied his application on the ground that Mr. Maxwell did not have
a substantial ground to appeal.
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counsel if he is to poor to retain one? Unfortunately our Criminal Procedure
Code (Act 593) seems to facilitate trials to be conducted in absence of a
counsel. Section 257 accordingly provides:

�At every trial before the Court of a Magistrate if and when
the Court calls upon the accused for his defence it shall, if he
is not represented by an advocate, inform him of the right to
give evidence on his own behalf, and if be elects to give
evidence on his own behalf shall call his attention to the
principal points in the evidence for the prosecution which
tell against him in order that he may have an opportunity of
explaining them.�

In Poor Choo Aik v Public Prosecutor [1993] 2 MLJ 131, the High Court
held that section 257 is only activated when the accused is called to enter his
defence. In other words the trial judge is only required to assist the accused
person by explaining the principle points in evidence against him so that he may
have an opportunity of explaining them when he gives evidence during the
defence stage. This means during the prosecution stage, the accused person is
expected to take technical objection as to the admissibility of evidence and to
skilfully conduct cross-examination of prosecution witnesses to elicit favourable
testimony without the assistance of a lawyer and a trial judge. It is hard to
understand and imagine how an indigent accused person who is unrepresented
by counsel will be able to obtain a fair trial without the assistance of a legal
practitioner to defend him during the course of trial. It is unlikely that a lay
person with limited or with no knowledge in the science of law and who is
unfamiliar with the technical rules of evidence and procedures of trial, will be
effectively able to defend him self and take advantage of any procedure that
may be available to him. I respectfully submit that conducting a trial without a
legal practitioner to represent an indigent accused person may result in irrelevant
and prejudicial evidence being adduced and admitted without the benefit of
objections which would otherwise be taken if a competent counsel had acted
for the indigent accused person.

10 The Times Law Reports November 1st 1994 @ page 541
11 Section 2 of the Child Act 2001 defined a child as a person who is under the age of 18.
12 The Child Protection Act 1991 has now been repealed by the Child Act 2001 (Act 611).
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What is worse is that when a �child11� is charged for a criminal offence in the
Court for Children, a child who is unable to retain a counsel due to financial
impecuniosities is expected to conduct his or her defence alone. It is unfortunate
that the Child Act 2001 (Act 611) fails to provide a chid free legal representation
or assistance as of right to answer criminal charge in the Court for Children.
I therefore strongly propose section 257 of the Criminal Procedure Code
which facilitates trials to be conducted in the absence of lawyer to be repealed.
It is not far fetch to suggest that there may be numerous accused persons
languishing in various prisons around the country for months and years due to
financial disability to engage the services of a lawyer to apply for bail or to
defend them at trial. It is unfortunate that the Malaysian government has not
set up a legal aid scheme whereby an accused person who wishes to claim
trial to a criminal charge would be assigned a counsel as of right when one
can�t afford to engage a lawyer.

A state has a social contract with its citizens. In exchange for loyalty to the
King, country and payment of taxes by citizens, the State must provide its
citizen with certain essential services, such as hospitals, the police, education
system, roads and infrastructure and a justice system which is fair, reasonable
and efficient. The justice system not only includes the Judiciary, but also the
Public Prosecutor�s Office and the Public Defender system to ensure justice
is done.

In Malaysia the government through the Legal Aid Act 1971 (Act 26) makes
provisions for providing legal aid in criminal cases in limited circumstances.
Section 10 (1) of the Legal Aid Act provides:

�Criminal proceedings in connection with which legal aid
may be given are any proceedings of a description specified
in the Second Schedule.�

2nd Schedule to the 1971 Act states:
�1. All criminal proceedings in which the accused not being
represented by counsel pleads guilty to the charge or charges and
wishes to make a plea in mitigation in respect thereof.
2. Criminal Proceedings under the Child Protection Act 199112
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3. Criminal Proceedings under the Minor Offences Act 1955�

Notwithstanding the availability of free legal representation in the limited
circumstances above, the fact remains that in Malaysia there is no legal aid
scheme which provides free legal representation to an indigent person who
pleads not guilty and claim trials to a criminal charge. It is my submission that
the State and Federal government owes a social and constitutional duty to
provide legal aid to anyone who is unable to defend them self.

If we follow the reasoning of the Supreme Court of India of their interpretation
of Article 22 of the Indian Constitution, it is possible to suggest that the State
and the Federal government in Malaysia also have constitutional obligation to
provide free legal representation to an indigent person on the basis that it is
fundamental and essential basic right to ensure fair trial implied under Article
5(1) of the Federal Constitution. Only time will tell whether our courts will
embrace the sprit of the constitution and interpret our constitution in such a
manner so as to make it incumbent on the government to provide free legal aid
to an indigent accused person who protest his innocence and requires the guiding
hand of a lawyer to assist him in the conduct of the defence.

Duty of the Bar and its members
I must point out that the Bar also have an important duty to perform. For
instance in India, Rule 46 of the Bar Council of India provides that it is the duty
of an advocate to render legal aid. Although our Legal Profession (Practice
and Etiquette) Rules 1978, is silent on similar provision I am proud to say
that that the Bar Council Malaysia is committed to preserve the tradition of
providing legal aid to those who are unable to defend them self. The Bar performs
an immensely useful role with its own scheme in providing voluntary legal
representation in many categories of case where government-funded legal aid
is not available.

In Malaysia, a legal practitioner is assigned by the High Court from a list of
voluntary lawyers to an accused person who is charged with offences punishable
with death. In all other cases the Malaysian Bar Council runs its own legal aid
program in each state without any government funding. The Bar Council Legal
Aid Centre established in each State gives free legal representation to an
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accused person charged in the Magistrates and in the Sessions Court. Voluntary
lawyers and pupils in chamber with locus to appear also actively conduct�s
mitigation for an indigent accused person charged in the Magistrates Court.
Perhaps it is timely to consider an amendment to the Legal Profession Act
1976 (Act 166), to make it compulsory for newly qualified lawyers to serve in
a government based legal aid department before they are allowed to join the
private sector. This has been done in the medical profession, whereby newly
qualified doctors are required to serve in government hospitals before they are
allowed to practice in private hospitals.

Conclusion
It was Winston Churchill who once said that the true measure of a civilized
society lies in how it treats people accused of crimes. If this is true, it is hard to
see how we can call our self a civilized society when an indigent person who
claims trial to a criminal charge is left to conduct his or her defence alone with
the assistance of a legal practitioner at the expense of the State. I conclude by
saying that the State and the Federal governments owe a social duty to provide
legal aid to the poor and those who are unable to defend themselves. The
government cannot plead financial or administrative difficulty as a basis to
deny free legal representation to an indigent. Perhaps it�s worth repeating what
was said in Rhem v Malcolm 377 F Supp 995 �the law does not permit
any government to deprive its citizen of constitutional rights on a plea of
poverty�. Legal aid is undeniably a constitutional right which is essential to a
fair trial.

As a lawyer who frequently appears in criminal courts, I often come across
accused person who pleads guilty not because they are guilty but because they
do not have the means and resources to retain a lawyer to defend them or to
apply for bail. If the government does not act soon to enact a comprehensive
legal aid scheme for the indigent in this country, the possibility of a miscarriage
of justice and a person being wrongfully convicted is not impossible to conceive
as the these people, may not know how to establish their innocence without the
guiding hand of a lawyer.  While debates are ongoing as to the whether we
should build of bridges worth millions of Ringgit across the Straits of Johor to
Singapore, our politicians are not interested to debate about the thing that really
matters, that is to provide legal aid to poor.
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Islamic Militants, Terrorism And Border Protection-
Contemporary Challenges

Keynote Address Given At The Australian Law Teachers
Association (ALTA) Conference 2004 In Darwin, Australia

On 9th July, 2004

by
Karpal Singh*

A�Islamic Militants, Terrorism and Border Protection � Contemporary
Challenges� is a topic of current volatile interest having in particular the backdrop
of 9/11, the highly combustible position in Iraq, despite the handing over of
power to the Iraqis by the United States, the sceptre of Osama bin Laden and,
perhaps, now the Al Qaeda supremo Abu Musab Al-Zarqawi who is set to
even outclass and eclipse the hitherto most dangerous face of terrorism, Osama
bin Laden himself. On July 2, two Arabic-language newspapers reported an Al
Qaeda-linked group vowed to renew attacks on Europe and urged Muslims to
flee once Osama bin Laden�s three-month truce ends on July 15. The threat
was attributed to the Abu Hafs Al-Masri Brigades which claimed responsibility
for the March 11 train bombings in Spain. Osama bin Laden in an audio tape on
April 15 extended a truce to Europeans if they withdrew troops from Muslim
nations. The statement said attacks would continue until the United States
freed Muslim prisoners, ended its war on Islam and until �all Muslim land
including Jerusalem and Kashmir is cleansed of the stain of Jews, Americans
and Hindus�. Several European states have rejected the truce offer which
excluded the United States and Israel. The group also said it planned attacks in
Yemen to drag America into a third quagmire after Iraq and Afghanistan.

It appears, therefore, the threat of terrorism is imminent once the truce ends
next Thursday.

 The history of terrorism is intriguing and ominous. Tendency towards violence
is innate in humans. The animal instinct, the law of the jungle and the survival

* Karpal Singh, Member of Parliament, Malaysia, Advocate and Solicitor
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of the fittest are traits ingrained in humans. There is indeed a very thin line
between rationality and irrationality in we humans. Darwin�s theory of evolution,
of course, immediately comes to my mind in this fair city of yours rightly and
appropriately named after that great English naturalist Charles Robert Darwin
who first formulated the theory of Evolution by Natural Selection.

The following passages from Terrorism in Perspective 1 bear repetition,

�Global Terrorism to-day, like terrorism of earlier eras, defies
simple explanations. Terrorism remains difficult to define
because �there is not one, but many different terrorisms�.
The distinction is blurry between terrorism, guerilla warfare,
conventional warfare, and criminal activity. Terrorist tactics
are used frequently during wars, and the tactics used by violent
criminals may be indistinguishable from those used by
terrorists. Repressive regimes call those who struggle against
them terrorists, but those who struggle to topple the regimes
call themselves freedom fighters.

The term terrorism has a negative connotation. People and
organisations are degraded when labelled as terrorists, and
political or religious movements can lose followers and
funding as a result of the label. Citizens, even those in a
democracy, may be more apt to accept repressive Government
actions if they are presented in terms of counter terrorism.

The term terrorism is often used inter-changeably with the
term terror, causing further definitional confusion. Many
activities, from wars to rampages by youth gangs to writing
science fiction, are meant to strike terror into the enemy (or
reader). In this context, the scope of potential definitions is
endless.

1 Pamala L. Griset/Sue Mahan Copyright 2003 at pages xiii-xiv
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More than a hundred definitions of terrorism exist. For
example, Jenkins defined terrorism as the use or threatened
use of force to achieve political ends. Laquer added to Jenkins
definition by including the requirement of targeting innocent
people. The Federal Bureau of Investigation defines terrorism
on its Web site as �the unlawful use of force or violence against
persons or property to intimidate or coerce a Government,
the civilian population, or any segment thereof in furtherance
of political or social objectives�.

Some definitions specifically include religious motivations,
others include hate, millenarian, and apocalyptic groups.
Several definitions refer only to non-sate actors, whereas
others include state-sponsored terrorism. Terrorism by groups
is an essential part of several definitions, but some definitions
include terrorism by individual actors.

The difficulty in defining terrorism is not new. Cooper notes
that �there has never been, since the topic began to command
serious attention, some golden age in which terrorism was
easy to define�. The meaning of terrorism is embedded in a
person�s or nation�s philosophy. Thus, the determination of
the �right� definition of terrorism is subjective. Rather than
trying to reach an agreement on the definition of terrorism,
Cooper argues that we �can no longer afford the fiction that
one person�s terrorist may yet be another�s freedom fighter.
Fighting for freedom may well be his or her purpose, but if
the mission is undertaken through the employment of terrorist
means, a terrorist he or she must remain�.

But then, those perceived and accepted to be terrorists, have been admired by
others to be freedom fighters. Within this class come personalities like Jomo
Kenyata, Robert Mugabe and Nelson Mandela who were considered nationalists
worthy of leading their respective countries upon gaining independence from
their colonial masters. Even Israeli Prime Minister, Ariel Sharon, the man
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responsible for the massacre of thousands of Palestinians in Shabra and Shatilla,
could evenly fit into what constitutes a terrorist.

Terrorism is not only confined to Islamic militants. It would be wrong to attribute
terrorism to only Al Qaeda and other Islamic militants.

Topping Islamic militants in the Islamic world is the Muslim Che Guevara,
Osama bin Laden, who to my mind, fits the proverbial cap of contemporary
terrorism. Curiously, the West refers to Osama bin Laden as Bin Laden when
the word �bin� means �son of�! Does not speak much of the standard and
diligence of the CIA clandestine operations in the world�s trouble spots!
The following Osama bin Laden 1998 interview with an ABC news
correspondent illuminates vividly the mind of the typical Islamic militant,

�It is hard for one to understand if the person does not
understand Islam� Allah is the one who created us and
blessed us with this religion, and orders us to carry out the
holy struggle �jihad� to raise the word of Allah above the
word of the unbelievers��.. It does not worry us what the
Americans think. What worries us is pleasing Allah.
The Americans impose themselves on everyone who believes
in his religion and his rights. They accuse our children in
Palestine of being terrorists. Those children that have no
weapons and have not even reached maturity. At the same
time, they defend a country with its airplanes and tanks, and
the state of the Jews, that has a policy to destroy the future of
these children� Each action will solicit a similar reaction.
We must use such punishment to keep your evil away from
Muslims, Muslim children and women. American history does
not distinguish between civilians and military, and not even
women and children. They are the ones who used the bombs
against Nagasaki. Can these bombs distinguish between
infants and military? America does not have a religion that
will prevent it from destroying all people�.
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Osama bin Laden is no village bumkin. In 1980, he received a civil engineering
degree from King Abdul-Aziz University in Jeddah, Saudi Arabia. He joined
the Mujahedeen in Afghanistan in the 1980s. It is reported through the Office
of Services which he co-founded, Arab recruits were enlisted and transported
from 50 countries to fight the Soviets in Afghanistan.

�Osama is clearly a religious terrorist, violence is first and
foremost a sacramental act or divine duty executed in direct
response to some theological demand or imperative. Terrorism
thus assumes a transcendental dimension, and its perpetrators
are consequently unconstrained by the political, moral or
practical constraints that may affect other countries�2

The goals of Al Qaeda and its terrorist network are straightforward. They
are:-

[1] To radicalize existing Islamic groups throughout the world;
[2] To overthrow all Muslim Governments that have become apostate;
[3] To support Muslim fighters in Afghanistan, Algeria, Bosnia, Chechnya,

Eritrea, Kosovo, Pakistan, Somalia, Tajikistan and Yemen;
[4] The destruction of the State of Israel;
[5] The destruction of the United States of America;
[6] The abolition of all national borders between Islamic states; and
[7] The union of all Muslims in the creation of an international Muslim

Government � that follows the rules of the caliph�3

The flash point of Islamic militancy has been the Palestine issue. The
Palestinians want liberation of Palestine from Israeli occupation. Nelson
Mandela had occasion to say,

�The Palestine � Israel conflict is not just an issue of military
occupation and Israel is not a country that was established
normally and happened to occupy  another  country in 1967.
Palestinians are not struggling for a �State� but for freedom,
liberation and equality, just like we struggled for freedom in

2 Bruce Hollman � Inside Terrorism
3 Al Qaeda � Brotherhood of Terror � Paul L. Williams at page 82
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South Africa. Apartheid is a crime against humanity. Israel
has deprived millions of Palestinians of their liberty and
property. It has perpetuated a system of gross racial
discrimination and inequality. It has systematically
incarcerated and tortured thousands of Palestinians, contrary
to rules of international law. It has, in particular, waged a
war against a civilian population, in particular children�.

Coming from a personality of international reckoning, integrity, fame and respect,
what Nelson Mandela has observed should prevail on the conscience of Israel
and in particular the United States, the world�s self-proclaimed policeman.

Can the Jewish writer, Ron David, be faulted for observing in his book4

�It is high time for a few prominent and respectable American
Jews, particularly those from whom I learned a lot, to
courageously and publicly say, �Let�s quit lying to the world
and to ourselves.

We stole Palestine. We stole it. Even if we give the Palestinians
�autonomy� or self-determination, or the �West Bank� or a
Palestinian state, we will still  have stolen most of their country.
Let us start by telling the truth�.

President George W. Bush has to rise above being the gunslinger of the wild,
wild West. He must divest himself of being personal and act as a statesman
and head of the only super power in the world after the dismantling of the
Soviet Union. His exclamation, �This is the guy that tried to kill my dad� in
reference to the deposed Iraqi President Saddam Hussein does not speak
well of his feigned concern of Saddam Hussein�s hitherto perceived possession
of diabolical weapons of mass destruction and, therefore, being an international
threat. Can Alan Simpson, a leading member of the Stop the War Coalition be
blamed for saying in October 2002 on President Bush�s push for military action
in Iraq,

4 Arab and Israel for Beginners at page 210
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�Sadly, I think Bush will hit Iraq in much the same way that
a drunk will hit the bottle�.

In my view, it is no big deal for President Bush to boast Saddam�s handgun
seized when he was captured in a hole in Iraq is now the property of the US
Government meriting exhibition in the Oval Office. President Bush should rise
above triviality.

Following the September 11 attacks on New York and Washington, President
Bush caused an uproar by telling journalists, �This crusade, this war on
terrorism is going to take awhile�. Faced with worldwide protests, concern
and disquiet over the remark, the White House later said Bush regretted his
use of the term. But that regret was but temporary. In April, Bush again set off
controversy and alarm in the Muslim world by referring again to his war on
terrorism in a Bush campaign fund-raising letter as a �crusade�, the word that
Arabs equate with Christian brutality. The word �crusade� recalls a historical
trauma for the Muslim world which was besieged by Christian crusaders from
Europe during Middle Ages.

President Bush has repeatedly stressed that the war on terrorism is not a war
on Islam. But can Islam be separated from politics? After all, it was jihad
which prevailed against the Soviet occupation of Afghanistan. Islam, like any
other religion, forbids suicide. However, to be killed in a holy war (jihad)
guarantees paradise after death. The following passage from The Economist 5 is
pertinent,

�Nearly all Muslims � think of jihad as striving to perfect
oneself, or to give hope to others by good example.

In short, they get on with their lives much like anyone else.
When the faith is under threat, however, some may be inspired
to go further - to fight to expel crusaders from Palestine, say,
as Muslims did in the thirteenth century, or kick Russians out
of Afghanistan, as they did in the 1980s. A few may go to
greater extremes. Some, for example, follow the teachings

5 September 20, 2001
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of a fourteenth century firebrand, Ibu Taymiyya, who stated
unequivocally, �Jihad against the disbelievers is the most noble
of actions�. And some of these, a tiny radical minority, now go
so far as to plot carefully, and execute fearlessly a suicide
slaughter of thousands of innocent in the name of Allah.�

In an interview with Newsweek in 1999, Osama bin Laden said,
�The terrorism we practise is of the commendable kind for it
is directed at the tyrants and aggressors and the enemies of
Allah.�

Of course, Osama bin Laden wants to crush the �satanic� United States, the
country whose troops are based near the holy cities of Mecca and Medina
thereby defiling Islam which, to Osama bin Laden, constitutes the greatest
aggression against Muslims since the death of the Prophet in 632 AD.

Islam is said to be the religion that civilised the world. It is the religion of 1.3
billion people. Peace is not only the name of Islam but also the message of
Islam.

I have been at a loss to understand how Islam, known as a religion of peace,
can be reconciled with violence -inhumanity in the form of destruction of man,
Allah�s own creation. The barbaric and grisly beheading of Paul Marshall
Johnson, Nicholas Berg and South Korean Kim Sun-il must be condemned by
all humanity. Al � Qaeda justified Johnson�s kidnapping by saying,

�The gunfire of Apache helicopters was killing Muslims in
Afghanistan and Palestine. The blood of Muslims is being
spilled all over the globe and by the will of God, the blood of
this parasite will flow in the rivers of blood of Crusaders that
will run this blessed year. Muslims in the East and the West,
we took a vow upon ourselves to make you victorious and we
will not fail. God has unleashed the mujahideen upon the
Crusaders, and they love death as much as you Westerners
love life�

Malaysia is firm in its stand for no-compromise in the fight against any threat
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from terrorist groups. In condemning the beheading of Paul Johnson by the Al
Qaeda in Saudi Arabia, Malaysian Prime Minister, Abdullah Ahmad Badawi,
said Malaysia and most other countries in the world will not tolerate terrorism.

Abdelwahed Belkiziz, Secretary-General of the Islamic Conference, rightly
said the killing distorts the reputation and image of Islam.

King Abdullah II of Jordan said,
�It hurts to the core to see these dreadful crimes perpetuated
in the name of God and Islam.�

United Nations Secretary-General, Kofi Annan, said,
�We cannot tolerate this kind of behaviour in today�s world.�

The following statement by Johnson�s family is praiseworthy,
�The vast majority of citizens of Saudi Arabia also grieve
with us at this time. This act of terrorism was committed by
extremists and does not represent the Saudi Arabia that Paul
often spoke and wrote about to his family.�

Johnson�s beheading followed by his head being placed on his back sparked
international revulsion with officials from President Bush down vowing to avenge
it,

�The killers are trying to intimidate America. They are trying
to shake our will. They are trying to get us to retreat from the
world. America will not retreat, America will not be intimidated
by these kind of extremist thugs. We must pursue these people
and bring them to justice before they hurt other Americans.�

Prince Said Al-Faisal, the Saudi Foreign Minister, in criticising the negative
stereotyping of Islam in the West said,

�You cannot just dismiss a 1,400 year old culture and
stigmatise it as merely a hatchery of terrorism�.

Killing of civilians cannot be justified by any standard. They are caught in a
crossfire not of their making. The combatants of war, declared or otherwise,
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could be fair game, but not innocent civilians. In any event, the diabolical
executions past and present should impel the United States to take stock of its
role in the Middle East in particular, the Iraqi prisoner-abuse scandal which
broke out in April with graphic images broadcast around the world of US soldiers
physically and sexually humiliating naked Iraqi inmates at Abu Ghraib prison.

What the West has to address is the silent Muslim majority.

In Malaysia, the remnants of a movement that was largely crushed in the
1980s appears to have been revived under the influence of terrorist groups like
Al Qaeda and Jemaah Islamiyah (JI) which is, likewise, a grave thereat to
Australia. The Jemaah Islamiyah has switched tactics from bombings and is
now, it is reported, targeting Western ambassadors in Indonesia. The Wall
Street Journal said in June this year that British and Australian intelligence
organisations have specific and credible information that a group of J1 operatives
had entered Indonesia. The paper said the United States, British and Australian
ambassadors were the prime targets. J1 has staged a series of bloody bombings
in Indonesia in recent years, notably the Bali night club blast which killed 202
people on 12 October, 2002. Then, there was the suicide bombing of the Marriot
hotel in Jakarta in April 2003 in which 11 Indonesians and a Dutch were killed.

We must look not at the symptoms but at the cause of Islamic militancy and
terrorism. It cannot be denied the Palestine issue has to be resolved with the
backdrop of a strong revival of Islam internationally of late. The September 11
attacks in New York and Washington should prompt the United States not to
take its invincibility for granted. It was brought to its knees on September 11
with the American psyche more than bruised not by a super power, but by a
handful of Islamic militants who firmly believed in a cause despite the obvious
lack of logic or reason for the attacks on the twin towers in New York and
Washington causing the death of innocent civilians in the thousands. Washington
should take the unfortunate September 11 attacks as a wake-up call. For
example, the United States should look beyond the surface when discerning
the outburst by former Malaysian Prime Minister, Dr Mahathir Mohamad, in
October last year,

�The Europeans killed six million Jews out of 12 million. But
today, the Jews rule this world by proxy. They get others to
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fight and die for them�.

Senator Mitch Mc Connell, a Kentucky Republican retorted,
�What could more outrageous in 2003 for the Prime Minister
of any country to make such unbelievably erroneous
statements? They are dangerously wrong and they play
directly into the hands of radical Islamic extremists throughout
the region�.

President Bush called Dr Mahathir�s comments as �wrong and divisive�.

Ephraim Zuroff, director of the Simon Wiesenthal Centre in Israel, said,
�This is incitement against Jews and it provides a rationale
and motivation for terror against Jews�.

The World Union of Progressive Judaism urged acting UN High commissioner
for Human Rights, Bertrand Ramcharan, to speak out against Dr Mahathir�s
�racist remarks�.

The Jerusalem Post said Dr Mahathir�s version of anti-Semitism-pitting the
Jewish and Islamic faiths against each other has a Hitlerian aspect. Hitler�s
resort to anti-Semitism came against the backdrop of an economic and
psychological crisis � Mahathir�s audience, the world�s 1.3 billion Muslims, is
also living with economic failure, frustrated irredentist ambition, a sense of lost
prestige� One and one-third billion Muslims live in relative poverty, not because
they are shackled by a few million Jews, but because they think they are
shackled. The sooner they free their minds from this fantasy, the quicker
progress they�ll make�.

The United States should not have shown its displeasure over Dr Mahathir�s
statements by threatening to place restrictions on some US aid to Malaysia
which threat was not carried out eventually. Dr Mahathir was right in defiantly
responding that the controversy was being fanned by Jewish-owned newspapers
that have a powerful influence over the thinking of many people. The United
States should be mature enough to accept criticism and respond positively if
such criticism is constructive. It should not place itself on a pedestal above



The Journal of the Malaysian Bar

26 (2006) XXXV No 2
Islamic Militants, Terrorism And Border Protection-

Contemporary Challengers

criticism. The Jews themselves should not forget the Holocaust. Historically, it
has to be accepted, whether the Jews or the United States like it or not, that
the Palestinians had been expelled from their own country. They have every
right to reclaim their territory. Historian Arnold Toynbee, speaking to a Jewish
audience in Canada, had occasion to say, and rightly,

�The Jewish treatment of Arabs in 1947 was as morally
indefensible as the slaughter by the Nazis of 6 million Jews.�

An Australian newspaper report likened Dr Mahathir to Osama bin Laden
which, of course, is no comparison despite Dr Mahathir�s often misplaced
criticism of Western leaders and propensity to shoot from the hip unnecessarily.

Dr Mahathir asserted at the 10th Organisation of the Islamic Conference (OIC)
in Kuala Lumpur last October that Muslims had achieved �nothing� in more
than 50 years of fighting Israel and suggested the use of political and economic
tactics, not violence. It is a political solution which should be found, and violence
should be abhorred. Of course, economic tactics will only be counter-productive
and invite retaliation.

The United States and Israel should negotiate with liberal Muslim leaders to
solve the Palestine issue. This is the only way to ensure Islamic militants like
Osama bin Laden do not thrive on Muslim dissatisfaction.

Palestine is not the only grouse of Muslims. There is the oppression of Muslims
in Iraq, Iran, Chechnya, Sudan, Libya and South Asia which are fertile areas
for Islamic militancy to nurture and perpetuate. September 11 should not be
allowed to recur. It is reported terrorists are all but certain to set off a radiological
weapon in the United States since it will take authorities too many years to
track and secure the radioactive materials of such �dirty bombs.� This is the
conclusion of nuclear researchers. In June, the United States and other key
governments took an important step on controls agreeing at the Group of 8
summit to tighten by the end of 2005 restraints on international trade in highly
radioactive materials.

Then again, the world has to take stock of the far reaching  consequences of
the ruling of the United States Supreme Court on June 29 that Guantanamo
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Bay prisoners who have languished in unlawful detention since September 11,
2001 can now sue the American Government. The ruling enables 600 men
from 42 countries held at a navy prison camp in Cuba to take their cases
before civilian courts. The Supreme Court ruled that the war on terrorism does
not give the Government a �blank cheque� to hold a US citizen and foreign-
born terror suspects in legal limbo, a powerful denunciation of the Bush
administration tactics. The ruling declined to endorse a central claim of the
White House that the Government has authority to seize and detain terrorism
suspects and indefinitely deny them access to courts or lawyers while they
were being interrogated. The Supreme Court significantly ordained a state of
war �is not a blank cheque for the President when it comes to the rights of the
nation�s citizens�. Lawyers for nine detainees have since filed petitions in a
US court challenging their detention. The Centre for Constitutional Rights said
the nine were just the first wave of such cases, and that further petitions would
be filed by them on behalf of up to 53 other detainees according to the
Washington Post earlier this week.

The Supreme Court�s ruling comes on the heels of the United Kingdom Lord
Chief Justice Woolf�s ruling on March 18 that the 16 month imprisonment of a
37 year old Libyan, known only as M, under emergency anti-terrorism
legislation, was unlawful. This prompted lawyers for the remaining 12 foreign
nationals, still held in high security prisons around the country, calling for
immediate review of their continued detention. Lord Woolf in making the ruling
said,

�While the need for society to protect itself against acts for
terrorism today is self evident, it remains of the greatest
importance that in a society which upholds the Rule of Law,
if a person is detained as M was detained, that individuals
should have access to an independent tribunal or court which
can adjudicate upon the question of whether the detention is
lawful or not. If it is not lawful, he has to be released�.

Will both these rulings put a damper on the war against terrorism and put the
clock back on efforts to eliminate Islamic militancy and terrorism? No doubt,
the Executive has to accept the rulings. Extraordinary times require extraordinary
measures, but those measures must not contravene the law. The supremacy of
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the law must be held sacred and sacrosanct. The Rule of Law demands it.

Likewise, the United States should not worm its way out of answering for the
abuse of prisoners in Iraq and Afghanistan by trying to get exemption from
prosecution by the new International Criminal Court. The human rights scandal
in US-run prisons in Iraq has to be acutely accounted for. Facing global
opposition, the US has dropped a contentious UN resolution that sought to
renew an exemption shielding American troops from international prosecution
for war crimes. While the US won praise for not pushing for a vote that would
have deeply divided the UN Security Council, the US Administration, clearly,
suffered a defeat in its lengthy battle against the world�s first permanent war
crimes tribunal. All countries, however powerful they may be, must answer for
any transgression, including the US which demeaned itself for soliciting the
exemption from prosecution in the first place. The US had no justification for
use of torture at Abu Ghraib prison. If the US intends o treat international law
with disdain, it will lose its credibility as an international moral force and lose
the moral high ground it seeks to lay claim to. No doubt, the war on terror has
to be waged, but within the confines of the Rule of Law.

However, with these handicaps, the US should not be crestfallen in its efforts
to contain and ultimately eliminate international terrorism, particularly so when
the US State Department admitted in June its report that the number of
international terrorist attacks fell last year was wrong and had in fact risen
sharply. This admission dented the claim by US President Bush earlier that
Washington was winning the war on terrorism, a contention critical to his re-
election strategy. President Bush should not mislead the world in his efforts to
retain the presidency. Expediency is no excuse for lying on a subject of grave
and serious concern to the entire world.

The administration of Iraq is now in Iraqi hands with the pull-out of the United
States. Can the new fledgling administration survive on its own and, if so, for
how long, given the relentless efforts through suicide bombings by Islamic
militants be they Iraqi or others in the ilk of Al Qaeda or other Islamic militants
to render the new administration a lame duck. Can a stable Iraq be expected
with an interim measure 160,000 US-led coalition forces being located in Iraq?
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For how long can President Bush hold steadfast in the face of an evident dip in
his popularity in the wake of the upcoming presidential election? For how long
can the US provide troops to Iraq? Britain�s Government has bowed to domestic
public concerns by declining to send any more troops to Iraq, particularly with
the Labour Party doing miserably in the recent local Government and the
European Union elections. Britain had been considering sending up to 3,000
extra troops to replace departed Spanish and Polish troops and had been due to
extend operations beyond their current base in the southern city of Basra.
However, mounting concern from lawmakers in British Prime Minister Tony
Blair�s party about how unpopular this would be with voters, still deeply sceptical
about the war in Iraq, led to the plan being dropped. This will certainly be
ominous for the new administration which faces elimination through violence
from Islamic militants, particularly Abu Musab Al-Zaraqawi who is considered
the most active operational figure in Iraq of the Al Qaeda militant network. He
has claimed responsibility for several suicide attacks and the beheadings of the
American and South Korean hostages. Zarqawi has had a long-standing
connection with the senior leadership of Al Qaeda. The US-led coalition in
Iraq has balmed Zarqawi for at least 25 attacks in Iraq, including the March 2
suicide bombings in Karbala and Baghdad that killed some 170 people.

The United States has raised to US$25 million a reward for the capture of
Zarqawi, the same for Osama bin Laden. This itself compounds the threat
from Al Qaeda, particularly in post-invasion Iraq.

Even Paul Bremer who oversaw the war-torn country from May 2003 until
the hand-over last month expressed frustration that the United States had failed
to rein in the insurgency that broke out after the US-led invasion.

Even the amnesty offered by Saudi Arabia on June 23 which gives militants a
month to turn themselves in is looked upon with disdain by Islamic militants.

While two Islamic militants have up to now taken advantage of the offer, Al
Qaeda said in its military publication Muwaskar Al-Battar that the amnesty
was a desperate attempt to halt the jihad in the Arabian peninsula. Al Qaeda
has said King Fahd�s offer was doomed to �inescapable failure�.
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Saddam Hussein has been handed over to the new Iraqi administration and
was charged on July 1 before an Iraqi judge. The former Iraqi dictator, taken
to the US-guarded courtroom, was read seven charges for which he could
face the death penalty upon conviction. It was an indictment for war crimes,
crimes against humanity and genocide. The charges relate to -

[1] The gassing of the Kurds in Halabja in 1988;
[2] The violent suppression of the 1991 Shiite uprising;
[3] Mass graves of Kurds and Shiites after the 1991 Gulf War;
[4] The launching of the 1980 � 88 Iran-Iraq war;
[5] The 1990 invasion of Kuwait;
[6] Massacre of members of the Kurdish Barzan tribe in the 1980s; and
[7] Religious Shiite leaders killed between 1980 and 1999.

Saddam has branded the trial �a theatre�, refusing to recognise the authority of
the court and saying the �real criminal� was US President George Bush. Saddam
and 11 of his former aides, including former Deputy Prime Minister Tariq Aziz,
should not be denied a fair trial so that Islamic militants, who themselves consider
Saddam a criminal, will not be given an opportunity to exploit the position. In
fact to start with, the court�s refusal to allow Saddam a defence attorney to be
present at the arraignment was a breach of his human rights. Saddam must be
deemed to be innocent until proven guilty and is entitled to all the attributes for
a fair trial despite many Iraqis wanting Saddam executed. In my view, the
legitimacy of the tribunal trying Saddam is in doubt. The interim Iraqi Government
has not been democratically elected. Further, the charges should rightly come
within the cognisance and jurisdiction of the International Criminal Court.

Tim Hughes of Britain�s Bevan Ashford consultancy firm, a member of the
team of lawyers for Saddam, was asked how he could defend a man infamous
for atrocities against his own people.
Rightly, Hughes said �the team respects that every body has the right to be
defended. It is a fundamental human right and we respect this fundamental
human right.�

In any event, since Saddam has been formally charged in court, the matter is
sub-judice and no one should prejudge his guilt. It was wrong for Iraqi Deputy
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Foreign Minister Hamid al-Bayati to tell reporters, �It�s a trial of the regime
that committed the most terrible crimes in the world. I think, the Iraqi people
will be satisfied with the death penalty�. Iraq�s interim Government is
considering restoring the death penalty suspended during the US-led occupation.

The call by Kuwait for Saddam to be sentenced to death over Baghdad�s
seven-month occupation of the Gulf state also falls foul of the sub-judice rule.

Is border protection against Islamic militants and terrorism the panacea we
should strive for in a borderless world with globalisation? Perhaps, these are
short-term measures which require to be addressed. Security forces in Singapore
and Malaysia are not losing �their battle against extremist militants, but the
region could suffer terror attacks because nowhere is safe from terrorism�
says Singapore�s Deputy Prime Minister and Prime Minister-in-waiting Lee
Hsien Loong adding,

�You will be targeted wherever you are in the world. There�s
no place to run to. You could be in America on 9/11. You could
be in the Middle East. You could be in Europe. Nowhere is
safe�

Lee said in an interview in The Straits Times on June 16 that Singapore, a
mere dot strategically located on the world map, has had to deal with
unprecedented domestic threats from home-grown Islamic militants of the Al
Qaeda-linked Jemaah Islamiyah terror group.

The following excerpts from the Editorial in The Sun 6 (a Malaysian newspaper)
are instructive,

�The Straits of Malacca�s strategic location has an
unfortunately ironic value for terrorism in a post 9/11 world.
A target in the busy straits would count among the �economic
nodes� which Al Qaeda No. 2 Ayman Al-Zawahiri has vowed
to attack.

Enough evidence of the terrorists� preparations has been
uncovered to warrant the conclusion that the question of a
strike may no longer be an �if� but a �when.�
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Half the world�s oil and two thirds of its liquefied natural gas
pass through this vital chokepoint that is just 3 kilometres
across at its narrowest.

A more common menace to the 50,000 vessels that traverse
the straits annually is posed by pirates. Last year, they
accounted for half of 445 attacks worldwide.

Now, maritime and security organizations warn that the twin
threats are working together.

Several commercial carriers have been hijacked temporarily
in what may be training exercises for a big hit. Intelligence
reports repeatedly indicate that Singapore is a likely target.

But while the island republic would like the US�s help to police
the neighbourhood waters, a reported suggestion to that effect
(but later denied) by Admiral Thomas Fargo, the head of the
US Pacific Command, in March was spurned by Kuala
Lumpur and Jakarta.

The two countries would rather stick to intelligence sharing
and technical co-operation with the international community.

Indeed, the sight of US patrol craft having the run of a
sovereign states territorial waters would offend its national
pride no end.

Besides, with Iraq still burning from its �liberation� by the
US-led coalition, such help could not escape the taint of crass
imperialism.

As Malaysian Deputy Prime Minister Najib Abdul Razak told
the Asia Security Conference in Singapore earlier this month,

6 June 24, 2004 at page 10
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it was �not because we distrust those outside the region, but
because a foreign military presence will set us back in our
ideological battle against extremism and militancy.�

Japan, unsurprisingly, is keen to help with resources and
training, not least because almost the entire oil supply that it
consumes passes through the straits.

Last week, at a conference of coast guard officials in Tokyo,
the host pushed for coordination and cooperation among the
agencies in three main areas: law enforcement, information
sharing, and technical assistance.

Whether spurred by the evidence of military or fear of
economic pain, the steps being taken towards securing the
notoriously vulnerable straits are reassuring.

The damage to world trade would be catastrophic if a terrorist
strike cripples this key shipping lane, and security concerns
scuttle business confidence.

In that larger interest, all parties that can neutralize
terrorism�s advance must swallow hard, unite and keep the
charm flowing�.

Rightly, Australia agrees that keeping the Straits of Malacca safe and secure
should be the concern of Malaysia, Indonesia and Singapore.

The United States Coast Guards will be guarding all foreign-flagged vessels
that sail into US ports to ensure new rules are being observed and to keep
terrorists at bay. Homeland Security Secretary, Tim Ridge, says that over 80%
of world trade was by sea and by taking a layered, co-operative and balanced
approach to strengthen the international maritime system, they were not only
able to further secure the country but also protect US economic interests and
the global economy. A maritime treaty signed by 150 countries requires each
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ship to have a security officer, alarm system, access restrictions to the engine
room and bridge, and a method of checking IDs of people who board them.
Nineteen of the top 20 ports, including Port Klang in Malaysia, which accounts
for more than 66% of sea containers shipped to the US are involved in this
initiative.

However, in the last analysis the causes of the disaffection of Islamic militants
must be addressed and removed. Islamic militants are a minority. The West
should not be influenced by the perception that the war on terror is a war
against Islam. This perception is strengthened by the experience of Muslims
who suffer racist abuse.

In fact, immediately after the September 11 attacks, Muslims in the United
States were singled out through abuse and ridicule. A Sikh was killed on the
wrong assumption that he was a Muslim. Muslim women are also targetted
because of their wearing of the traditional headscarf, the hijab. The Australian
Human Rights and Equal Opportunity Commission has found Muslims in
Australia have been abused and discriminated against.

It is the hearts and minds of the liberal, moderate and enlightened Muslims
which ought to be won. Therein lies the key to the success against Islamic
militants and terrorism. The goal should be ultimate triumph in the face of
terror.

I end with the wisdom embodied in the following utterance of Sir Arthur Conan
Doyle the creator of the detective Sherlock Holmes,

�Violence does, in truth, recoil upon the violent, and the
schemer falls into the pit which he digs for another�.
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Financial scandals of corporate governance eroded public confidence in many
professional bodies. If basics like honesty and integrity were remembered
scandals involving Enron Corp, Arthur Andersen, World com, Adelphia and
others need not have occurred. In line with the policy of anti competition
sweeping across the globe to prevent corporate crime, limitations on the
independence of lawyers through regulation, especially of legal professional
privilege needs to be explored.

Privilege is Precious
The rule of law values legal professional privilege as fundamental to its existence.
Having its roots in 16th Century England privilege is the independence of
barristers which led courts to trust them. The quintessence of privilege is
communications by a person to and from a legal adviser, for legal advice and
assistance, protected from disclosure in legal proceedings. Legal advice here
is not limited to telling the client the law alone. It includes advice as to what
should prudently and sensibly be done in the relevant situation. The
communications need not also have been made due to pending or contemplated
litigation.

Under the common law system England as Malaysia holds privilege absolute.
The client�s immunity represents a legal right. Privilege maybe cited to refuse
production of documents even if a search warrant is authorized by statutory
rules or other tribunal proceedings. Privilege is often misconstrued as giving a
right to the legal practitioner; actually it protects the client, who has to consent
to any communication he made being divulged.

It is too essential to the administration of justice to be interfered with as stated
in R v Derby Magistrates� Court, [1995] 4 All E.R. 526. In England privilege
was extended by legislation to cover communication with registered patent
and trademark agents.

Is Legal Professional Privilege a case of Anti-Competition?

by
T Kuhanandan & C Celestine

©All rights reserved 2006
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The European Court of Justice established privilege as part of community law
while the European Court of Human Rights recognized it as part of the right of
privacy, determined by Article 8 of the European Convention of Human Rights.

However, privilege is not absolute under the civil law system. Like some of
the Continental countries the U.S.A. does not hold attorney-client
communications absolutely privileged. It will only be privileged if the
communication satisfied the Wigmore criterion: J. H. Wigmore, Evidence in
Trials at Common Law, Vol. 8. (McNaughton Revision) Boston: Little, Brown
& Co., 1961. In Canada privilege is absolute except: where the communication
is in the furtherance of a crime; where the accused can show his or her
innocence is at stake; to maintain public safety and to prevent risk to prison
security.  

Today, due to complexities in legal systems like the right to a full answer and
defense, it is difficult to raise privilege. The difficulties are intensified: by
interference from other professionals with the legal professional client
relationship for legal actions and the trans jurisdictional scope of litigation due
to the speed of modern communications. Due to wide circulation the type of
information considered to be privileged needs to be defined.

Recently privilege in regard to third parties (accountants and other professionals)
communications, protected from disclosure due to being produced for litigation
was challenged in a financial scandal in Singapore. The High Court ruled
reports prepared by lawyers and accountants intended to be legal advice is
privileged. The Court overruled an assistant registrar�s decision to allow four
banks to see reports commissioned by Asia Pacific Breweries (AFB). The
reports were used by AFB�s finance manager Chia Teck Leng to borrow
around S$150mil in AFB�s name. The four banks sued AFB for the return of
various sums amounting to about S$119million.

In her judgment Justice Belinda Ang noted lawyers from Drew & Napier and
accountants from Price Water House worked as a team preparing the reports,
to protect the company from litigation. As the accountants and lawyers worked
as a single unit it would be impractical, to separate parts of the reports containing
legal advice from the findings of the accountants to make the latter available
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to the banks, she wrote. Lawyers from one of the four banks filed a notice of
appeal against the ruling and the rest were contemplating a similar move.

Attempts by the executive and the legislature requiring disclosure of client
communications should be resisted by legal professionals including in house
counsel and the judiciary with all reasonable means at their disposal. The
upshot of 9/ 11 in the US and terrified nations was a set of laws to fight
terrorism, which included limitation of privilege besides access to counsel.
Public authorities bore down on parties under investigation in securities related
cases, helping to set in the hysteria in these societies. Perceiving legal firms as
archives for compromising evidence, they allowed search and seizure of
material in lawyers keeping.

Urging privilege be waived the authorities dangle the enticement of lenient
treatment. US Justice Department policy in 2003 gave companies incentive, a
lesser penalty, if they exposed communications with attorneys and cut off
financial aid for employees under investigation. Deputy Attorney General Paul
McNulty in an interview on 29 June sanctioned the policy but held out hope to
the corporations by saying the Justice Department was willing to hear their
complaints and suggestions for revising the policy. �We believe it is important
to get these things right and we want to be responsible with the use of our
authority,� he said.

Such measures combined with legislation to get rid of corporate crimes compel
US lawyers to turn in clients they believe are engaged in illegal activities. The
Sarbanes Oxley Act 2002 gives the power to the US Securities and Exchange
Commission (SEC), a government agency, to control the conduct of lawyers.
(Could this be the grounds for the call by certain quarters in Malaysia for the
Attorney General to head the Bar Council?)The SEC rules change the attorney
client relationship as it required a lawyer to report questionable conduct of
high flying clients to the SEC. They are required to withdraw representing the
client if the client failed to make an �appropriate response� to the SEC
regulators. Due to the rigorous opposition from the American Bar Association
and legal professionals the SEC changed the rules including putting on hold
this �noisy withdrawal� rule.
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In discussing the requirement to report on questionable conduct of clients, the
legal profession has the ethical duty to refuse representing any client who
shows he is into shady deals. Does this duty extend to snitching on the client to
the authorities before any investigations have been launched? Doesn�t this
conflict with the principle of privilege? Why should the attorney be the one to
do the whistle blowing? Better it should be carried out by those who are not
bound by ethical codes like subordinates, colleagues and non legal partners or
the management of corporate bodies. These have a duty to inform any
misdemeanors like that which risk the savings of people who use their
businesses to stock up shares, to save for retirement and their children�s
education. They could turn for advice on the conduct of their personnel to
agencies investigating corporate crimes. McNulty urged these agencies to
coordinate their efforts and use their resources properly. That sensible advice
should be followed instead of badgering legal professionals to relinquish client
attorney privilege.

Ethical rules of the profession do not allow legal professionals to squeal on
their clients which include not allowing their offices to be turned into havens
for the use of the prosecution. Today it is all the more pertinent for lawyers to
safeguard the ethical values. Especially as such ethics are being eroded in the
light of society�s interpretation of success � for lawyers - as owning or being
part of mega legal offices, even part of a global conglomerate, with prominent
names on the list of clients.

It is a growing global phenomena for law firms in the US tendering for legal
work to be required to disclose the names of their clients, the sort of transactions
undertaken and what they learned from those transactions. Yielding to the
pressure to get that contract, no matter the cost to ethics, many lawyers
contravene attorney client privilege. With the client�s consent first obtained,
hopefully. It gives rise to the impression lawyers do not value client confidences
when it comes to benefiting themselves. A question often posed is if lawyers
do not value privilege, why should legislators? To back this argument there is
the evidence of tombstone advertisements in the media taken out by law firms.
To publicize the mega deals they have struck, firms not only publish the names
of the clients but the scope and extent of the transaction.
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The trend to be a winner regardless of ethical values is worrying. Maybe what
is required, not only for the US, is a new set of ethical rules and a strong
commitment to them for even those who have it, to face the demands of
materialism. Comparing the standards relating to advertising and publicity
imposed on the UK, Singapore and Malaysian professions, the US and certain
countries seem to have somewhat lagged behind, in allowing lawyers to promote
themselves using their clients. Whether the client consents or not does not
matter for the absolute duty conferred by privilege must be guarded as a
sacred flame.

Challenges to Privilege
To understand privilege being limited in the legal profession of Malaysia and
other countries look at the increased calls for deregulation via treaties like the
General Agreement on Trade in Services (GATS). With such corporate and
their political backers in the epicenters of business in New York, Washington
and other places can regulate the legal professions on their terms.

This is sanctioned even by our government urging    local law firms to practice
on a worldwide basis. This is due to the lopsided view that traditional practices
are not able to cope with the complexities of corporate practice. Would this
have anything to do with eroding core values common to the legal profession
throughout the world: integrity and independence of the Bar to ensure justice
is served to all without fear or favour, which is being overridden by competition
where lawyers have to network like direct sellers in order to survive or be
recognized as winners?

Lifting the Veil of Privilege
To answer the calls of business and the government, which erodes privilege,
would involve restructuring law firms by several ways. Incorporation as limited
liability entities or by law firms partnering with other professionals in multi
disciplinary practices (MDP), which could also be established with limited
liability protection. Presently two models, Singapore and the UK are relevant
to this discussion.
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The British Model
The Limited Liability Partnership Act 2000
provides for the conception of law firms
as body corporate known by the short
form �LLP� (Legal Practice Plus).-As a
corporate body the LLP is registered with
the Registrar of Companies under the
Limited Liability Partnership Act 2000.-
As a new form of body corporate without
shareholders or directors, it only has
members, an LLP is not a company.
-An LLP does not have a memorandum
and articles and the member agreement is
a private document.
-An LLP is not a partnership and its
members are not partners in spite of the
description �limited liability partnership�.
As such Partnership law does not apply
to an LLP.
-However, for the convenience of the
Inland Revenue, LLPs will be regarded
like partnerships for taxation.
-The LLP will be liable in contract and
tort for the defaults of its members and
employees.
-An individual member of the LLP (unlike
a partner in a partnership), will not in
general be liable in contract or tort, by
virtue of being a member of the LLP, for
the defaults of fellow members or of
employees.
-Members of the LLP will not be liable for
the debts and obligations of the LLP.
However, members will not be protected
from liability which they gain in their own

The Singapore
ModelLegal Profession (Amendment) Act
2000 provides for �law corporation� to be
called by the ellipsis �LLC�.-Permission
must be acquired from the Council of the
Law Society (The Council ) by a solicitor
(defined as an Advocate and Solicitor
with a practising certificate), who means
to set up business as a law corporation.-
The Council allows a company to be set
up as a LLC, if the memorandum of
association provides its main purpose is
to supply legal services.
-A name that misleads or detracts the
dignity and the honour of the profession
will not be permitted.
- The words �Law Corporation� or the
acronym �LLC� must be part of the name
of all law corporations.
-A solicitor who is a director of a law
corporation must fulfill the conditions
which allow him to practise on his own or
in a partnership.
-All shares in a law corporation are held
by the legal practitioners
-A person holding shares in a law
corporation cannot hold shares in any
other law corporation nor be a director,
partner, consultant or an employee of any
other corporation or practice as a solicitor
on his own. 
-A law corporation, like a solicitor, is able
to do anything by law. It has the same
rights and subject to the same fiduciary,
confidential and ethical criterion existing
in a solicitor client relationship.
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a. Commercializing Legal Firms
Both models allow the new legal entity to enjoy limited liability and protection
against damaging legal claims while being able to compete globally. Advantage
is to The British model as it need not have a capital base as such averting
problems of duties and responsibilities between directors and shareholders.
Disadvantages to incorporation do exist.
· Loss of support between partners as not all need to contribute to the loss

incurred by one partner. To put it bluntly, �if a partner is sued for negligence
only he will go bankrupt.�

· Complying with the requirements of the Companies Act, in regard to filing
disclosures, would be difficult. Transparency in finances would require
disclosure as to expenditure besides earnings of the partner-directors.

· To be competitive and to settle doubts whether the new entity would be
able to meet its commitments, insurance premiums would need to be higher.

Local legal firms could incorporate the protection of limited liability without
contravening the Legal Profession Act 1976 besides including the mandatory
insurance cover. So far Australia, Hong Kong, Singapore, the United Kingdom
and the United States permit legal firms to form limited liability companies or
partnerships.
A multi-disciplinary practice (MDP) permits legal professionals to practise
with non legal professionals like accountants, architects and engineers besides
non legal experts like quantity surveyors, developers of property and estate
agents. To have an understanding of the concept of a MDP look at The 1998

-The standards of professional conduct
and competence imposed on a solicitor
is expected of one providing legal
services as a director or employee of a
law corporation. 
-As a solicitor liable for misconduct or
negligence in the provision of legal
services so would one be as a director or
an employee of that law corporation. 

right either in contract (where a member
guarantees the contractual obligations of
the LLP) or in tort (for negligent
misstatement). 
-The LLP can limit its liability by
agreement. There, however, must be no
limitation of liability below the
compulsory level of insurance cover
under the indemnity rules.
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Consultation Paper by the Law Society of England and Wales. It defines a
MDP as:
-Making available more than one professional service;
-Members of more than one profession share the profits including non members
of professions;
-Solicitors are included as partners, directors, shareowners or employees.

Presently the legal profession in Malaysia is prohibited by the LPA to form
arrangements that allow lawyers to share fees with non-lawyers. MDPs
established without support of legislation have resulted in unnecessary litigation.
For example the Dutch Bar Association was in a legal tussle for more than 5
years with the accountancy multinational Price Waterhouse Coopers and Arthur
Andersen. The ensuing Dutch ban on MDPs was referred to the European
Court of Justice. The Law Societies of Northern Ireland, Scotland and Ireland
oppose MDPs. However, the move to deregulate the profession seems to
have taken off with the English Law Society (perhaps due to the relaxing of
rules to allow solicitors rights of audience in the lower courts through the
Courts and Legal Services Act 1990) arguing:
1) The formation of MDPs should not be assumed would cause the legal
profession to lose its independence;
2) A MDP, as a one stop centre, permits clients to access experts from other
professions and areas;
3) There is evidence to prove the public demand for a �one-stop shopping�
centre;
4)Those not wishing to use the MDP can use the traditional legal practice;
5) Legal professions in Germany and New South Wales, Australia which have
established a MDP have no major adversities;
6) Instead of excluding MDP due to regulatory factors solutions should be
found to improve the system.

The arguments against MDP:
1) An independent legal profession has to ensure justice is available to all
without fear or favour to any party. Acquiring a business attitude in the provision
of legal advice and assistance would ruin
the profession.
2) MDP increases conflict of interests.
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A legal professional in an MDP risks losing his legal independence through
pressure by non-lawyer members to
- refer a client to another partner for services which the client may not need;
- refer a client to another partner who may not be able to provide the expertise
required by the client and
- provide legal service only if the client accepts other professional services.
3) MDP could lead to conflict of duties.
- The duties of a solicitor to maintain confidentiality of the client�s affairs may
conflict with those of an accountant�s duties. As regard must be given to such
interests it may lead to disclosure of information without the solicitor�s client�s
consent.
- A solicitor�s duty to the court may conflict with the client�s wishes for example
to mislead the court. Non-lawyer professionals in an MDP not understanding
the nature of a lawyer�s duty to the court, may compel him to yield to the
client�s wishes, especially if the client is a financially strong corporate or political
organization. While the temptation is there in a traditional practice, it is all the
more obvious in an MDP.
4) The esteem in which the profession is held especially by the courts, due to
lawyer�s independence and privilege will be eroded in a MDP setting.
5) Different professions may not have the same duties as solicitors.
-As a principle of law solicitors may not act for two clients if there is a connection
between those clients especially in financial arrangements. Other professions
may allow the management of this kind of conflict in different ways.
-Another area of significance is clients right to confidentiality under privilege.
This is likely to erode in an MDP where the accountant partner carries out
audit duties in respect of a client corporation. Even without there being any
fraud, as when the duty of an auditor compels disclosure of communications in
cases of suspected fraud, there would be a clash with privilege in regard to
legal advice and assistance. Lawyers are not obliged to disclose communication
with client to any agencies even empowered by legislation unless a court order
is obtained. This is acknowledged by even the all powerful US Securities and
Exchange
Communication (SEC) that lawyers representation of their client is contrary
to accountant�s duties of auditing financial statements of public companies.
As one commentator put it bluntly �� when lawyers are ethically obliged to
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keep a client�s dirty laundry out of sight, the SEC requires accountants to hang
it on the line for all to see.�
6) Regulation and supervision of MDP.
In a MDP parties are on an equal status basis, as such the new entity with
accountants and other professionals or experts would not be able to be regulated
by the Law Society or the Bar Council as in Malaysia. It is impossible for
accountants, architects, developers of property or quantity surveyors to be
accepted within the ambit of the Law Society�s Royal Charter, the Solicitors
Act 1974, the Courts and Legal Services Act 1990 nor the LPA. Hence the
Limited Liability Partnership Act 2000. Although the disadvantages seem to
outweigh advantages in allowing MDP to be established in the legal arena the
authorities favour it keenly.

b. Looking After The Public Interest
The ideological conflict between the stakeholders in the industry and the legal
profession provide support it would be disadvantageous. Consider the
approaches of solicitors and barristers and the Office of Fair Trading (OFT).

The Law Society accepted a form of MDP. The Bar resisted as a matter of
principle by refusing to relax its rules on professional arrangements. MDP, it
stated, would restrict access to the Bar�s services and threaten privilege. This
resistance provoked the Lord Chancellor�s Office and the OFT to remind the
Bar to review its stand, as solicitors rights of audience in the courts could be
improved. The Bar in its reply to the OFT enquiry stated:

�Our real concern is the extent to which a small number of large
and unwieldy law and accountancy firms will be able to serve the
fundamental principles of justice and the client interest in the
context of such huge practices � the ban on barristers forming
partnerships strengthened independence and increased
competition� Forcing partnerships on a small profession like the
Bar would be bad for competition and choice. It is argued would
undermine the �cab-rank� rule as well as barristers� availability
to sit as part-time judges.�

The English Bar is right to defend the independence of the Bar which is important
for any country, more specifically for a developing country like Malaysia. It
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plays an important public role: looking after public interest. A public accountant
or a housing developer cannot be expected to take on the role of guardians of
justice as their respective professions do not make concessions for discharging
such a duty. Yet the public expects this very thing of the legal profession as
provided by legislation. Section 42(1) LPA gives the Malaysian Bar the mandate
to uphold the cause of justice without fear or favour. Non legal experts nor
non legal professionals taking on such a duty, when it is not imposed by their
training nor any control of their conduct in dispensing their services, is not
expected of them by the legal professionals or the layman.

Further to, in looking after public interest, the supermarket concept of one-
stop shopping should not be encouraged. Concern has been expressed in many
countries as in the following excerpt from the American Bar Association Journal
by an accountant cum lawyer to give an idea of the magnitude of the problem.

�As an accountant and an attorney I have worked in private
practice and for two Big Five accounting firms. Without
reservation I can say the difference between the two is not total
cost of projects but form and substance. The MDP concept is
obliged to the idea of market share and fees at the expense of
societal duties and inherent values� CPAs are masters of turning
a complex legal issue into 80 hours of photocopying for $250 per
hour but they do produce a beautiful product. Should we partner
with them to assuage these failings or hold our positions as
counselors and lawyers? I maintain that to join with them tempts
our souls to commissions at real estate closings and the excessive
waste that exists in a bullish economy. Our first duty is to our
society, not to the market.�

This writer would like to add the first duty is also to ourselves, as officers of
the court, to ensure the course of justice is not stymied. Non legal partners
would find it difficult to understand the necessity for the firm to engage in
public causes without a fee, like legal aid work or pro bono work with operational
costs unless it can be written off for tax purposes.

To ensure public interest is maintained, it is vital for the independence of the
legal profession in any country that it should be regulated by lawyers via the
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local Bar not by corporate heads in London, New York or other epicentres of
business and political powers.

However, commercialism seems to rule the world and we need to come to
grips with it. Striking a balance between commercialism and professionalism
may require the acceptance of the models provided by the English Law Society
or the Singapore Law Society. Unlike the English Law Society, the Malaysian
Bar is under no obligation to the government and should insist on its own terms

The English LPP model allows solicitors to be partners with non solicitor partners
(NSP). The practice, remaining in the control of the solicitors must provide
legal services. The NSP must be registered on a separate Roll and come
under the regulation of the Law Society, under a contractual plan established
by its Charter powers (as distinguished from its power conferred by statute).

The Singapore model is flexible enough to allow the formation of a group legal
practice. In a MDP Group Practice lawyers, accountants, surveyors and other
professionals carry out their duties as separate professional entities, regulated
by their own professions but sharing resources and knowledge. In such a
strategic alliance each profession collaborates to serve their clients by
introducing them to their professional colleagues while not sacrificing their
integrity, on the altar of commercialization.

c. Draft for Legal Services Bill
The British government in October 2005 presented a White Paper to Parliament
on the reform of the legal profession. Justifying the reform as to protect
consumers it includes establishing an independent regulatory body, costs for
which will be met by the legal sector. This would take care of the protests
against non lawyer professionals who cannot be regulated by the Law Society
or the Bar in a MDP.

Upon deliberations being concluded a draft Legal Services Bill, will be published
by the government. Besides causing upheavals in the legal profession when
implemented the legislation maybe adopted in the EU, USA and Asia. The
recommendations of the White Paper are from a review carried out by Sir
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David Clementi, which the government commissioned in 2003. The
recommendations are:
� setting up the Legal Services Board (LSB) � a new legal services regulator

to regulate the Law Society and the Bar Council;
� forming aims for the LSB including promoting public interest;
� vesting powers in the LSB to delegate the regulatory role to the Law

Society and the Bar Council to ensure standards are maintained;
� requiring these front line regulators to separate their regulatory and

representative functions;
� establishing an independent Office for Legal Complaints (OLC), to handle

consumer complaints subject to monitoring by the LSB; and
� establishing alternative business structures with  lawyers and non lawyers

managing and owning legal practices (MDP or NSP).

This ensures the aim of the new structure: balances out better protection for
consumers with regulation of the profession and related matters. With the
restructuring of legal firms practically completed legal professional privilege is
on the way of being limited and finally got rid off (?).

Limiting Legal Professional Privilege
The OFT report on Legal Professional Privilege stated LPP is not favourable
to competition. �Where the client is concerned that advice given should be
privileged, only lawyers are able to compete. We believe this restricts competition
in areas such as tax advice.�

The OFT argued privilege should be available in areas where advice is sought
other than for pending or contemplated litigation. It claimed advice of other
professionals as given in the report, taxation accountants and tax advisers,
might be sought in those areas. The client may wish to protect communications
with these non legal advisers and protect them from disclosure for future
litigation.

It seems the OFT wishes to extend the doctrine of privilege to non legal
professionals, as it finds the principle gives the legal professional an advantage
over other professionals. This seems to be separate from the privilege which
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attaches to communications to and from third parties and their lawyers, as in
the Singapore AFB case. However, the OFT report does not challenge the
principle as being unfair from the commercial side or hindering the course of
commerce to the extent it warrants its elimination. In its report it does not
quantify any actual loss of business that maybe suffered by accountants and
tax advisers due to the advantage enjoyed by legal professionals. To see if it is
possible to extend privilege to non legal professionals including non legal experts,
it is necessary to assess the status quo of the principle.

Due to changes in the system of delivery of communication privilege came
under study in the Court of Appeal in The Three Rivers DC v Governor of
Bank of England (No. 3) [2003] EWCA Civ 474. The facts showed uncertainty
exists as to the type of documents which could be �communications between
client and his solicitor�. The Three Rivers No. 5 judgment clarified privilege
does not apply to all documents referred to a solicitor for advice by the client.
That advice from a solicitor, on production of information, to a non-adversarial
inquiry does not constitute legal advice. Privilege applies only to communication
and documents, pertaining to legal rights and obligations, passing between the
client and his solicitors, through an agent or not.

The commercial world took for granted that it did not matter whether those
documents were created by the person actually corresponding with the solicitor
or by some other employee or office holder in the company. The court ruled a
document prepared by an employee or office holder to record recollection of
events will not be privileged. This is so even if the document is prepared to be
sent to lawyers and was sent to lawyers.

The Three Rivers decision points to the need for care in producing a document
of any nature, all the more so when a company is faced with an inquiry or
inspection even if it does not lead to prosecution. This includes a visit by the
Serious Fraud Office, the Financial Services Authority, the Inland Revenue
Service (IRS), the Department of Trade and Industry, an internal audit or due
diligence exercise. If an employee prepares a document which records relevant
events, recites a chronology or expresses opinion, it should now be accessible.
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This decision also supports the power of the IRS under the amended Taxes
Management Act 1970 (TMA). Section 20 TMA gives the IRS authority to
demand by way of written notice relevant documents from tax advisers,
representing a client whose activities are under investigation. The OFT report
did not refer to this advantage for the IRS. TMA, however, does not repeal
privilege to clients for tax advice from legal professionals.

Where litigation is not anticipated, it is only a possibility, certain jurists claim it
is not easy to justify such communication with a solicitor to be privileged. As
Lord Phillips in The Three Rivers Case said �Legal professional privilege is
conferred to matters as diverse as the conveyance of property or a will. It is
not clear why this should be the case. There seems little reason to fear that if
privilege was not available in such circumstances, communications between
solicitor and client would not be direct. As almost fifty years have passed
since the Law Reform Committee looked at this area, it is suggested perhaps
it is time for a further review.�

It is usual for a lawyer to give informal legal advice to a colleague or friend
without any intention to establish a professional relationship. In Grosse v Purvis
[2003] QDC 151 Judge Skoien said to define such relationship depends on the
common intention of the parties: whether to enter into a contract, with a fee,
which relates only to the specific business in hand. In this case �Privilege did
not apply to communications with a solicitor because the client was simply
telling the solicitor events and there is no suggestion that he was doing so in
order to get advice��

Litigation is not contemplated unless it is �in reasonable prospect� i.e. if litigation
is probable, privilege can be claimed by the lawyer: Grant v Downs [1976] 135
CLR 674. If legal proceedings between A and B is reasonably in prospect, B
a non lawyer can seek relevant documents from a non lawyer, C, who is not
privy to the arrangement between A and B. The documents if given to B�s
lawyer for legal advice and assistance will be privileged.

Although Canada is practices under a civil law system not common law it is
interesting to note their reasoning on client legal professional communications.
When in doubt about privilege for documents, a Canadian case stated the trial
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judge should examine the documents before making a ruling: City of Montreal
v Foster Wheeler Power Company Ltd 2004 SCC 18. LeBel J said a claim
under the civil law of Quebec could not be determined �on the mere basis of
one party�s unilateral declaration�. The inspection of the documents would not
prejudice the lawyer if the claim was to be upheld: �Judges understand they
must disregard any evidence they deem inadmissible and base their judgments
solely on the evidence entered in the court record.� Granted the civil law system
differs from the common law but it does seem rather redundant to raise privilege
if such a claim necessitates said documents to be assessed by a court. Privilege
is claimed in the first place to keep those documents away from scrutiny by
anyone unless the client relinquishes his rights.

Another Canadian case stated the difference between facts, not protected by
privilege and communications protected by privilege, is not defined. Certain
facts if disclosed can sometimes speak volumes about a communication per
Deschamps J, in Maranda v Richer [2003] SCC 67. An issue which arose
was whether a lawyer�s fees and disbursements are protected by privilege.
By a majority the Canadian Supreme Court decided criminal law allows a
presumption such information is privileged. If the prosecution wants a search
warrant to get the lawyer�s office to divulge the billing information, it must
prove to the court the disclosure will not infringe privilege.

Under English law solicitors bills are privileged but calculations on payments
and client care letters are not: Dickinson v Rushmer [2002] 152 NLJ 58.

Whether an individual�s name, address and contact number is a matter of
privilege is unsettled. In civil cases it is not taken as part of privilege. �Taking
down the name and telephone number is a formality that occurs before legal
advice is given just as in a doctor�s or other professional�s office �Providing
these details do no more than create the channel through which advice may
later flow� per Fulford J in The application of Miller Gardner Solicitors v Minshull
Street Ct [2002] EWHC 3077 (Admin).

Whereas in criminal matters note Clarke J�s observation in R (on the application
of Howe) v South Durham Magistrates� Court [2004] EWHC 362 (Admin)
that the prosecution could not �enquire into what the claimant told (the solicitor)
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including anything he told him about his own identity or address�� This has
found support in The Inland Revenue�s Draft guidelines issued in May 2004,
Tackling Direct Tax Avoidance-Disclosure Requirements r.4.5, which do not
require identification of the client.

In relation to criminal law, privilege is available in relation to investigation and
prosecution. An example is the privilege defined in Section 10 Police and
Criminal Evidence Act 1984: grounds for non-disclosure of material to
investigating authorities. Privilege covers not only material produced or held
by legal advisers but also  material produced or held by other professional
advisors like forensic experts.

Privilege does not cover communication that came into existence in furtherance
of a fraudulent or criminal purpose. Barclays Bank
plc v Eustice [1995] 1 WLR 1238 stated if the solicitor�s advice and assistance
was given in continuance of a fraud or crime, it does not matter whether the
solicitor was engaged to advise in relation to the misrepresentation or if he
was conscious he was involved in a crime. The communication is available to
the opponent once proof is adduced by the party challenging privilege of
communications.

Another difficult situation in criminal matters is where the privileged information
could prove the innocence of an accused, which would grant him or her, an
answer and defense. So far the law on this area has been that the veil of
protection should be lifted, where otherwise the information could not be
obtained and the accused is incapable of proving his innocence without the
disclosure.

On the whole English courts are reluctant to extend privilege beyond members
of legal professional bodies, subject to the rules of their profession and owe a
duty to the court in the delivery of justice in equal measure to all. When it
comes to agents of the client or solicitor, in certain circumstances privilege
attaches to their communications. However, this has to be assessed against
the facts, applying the relevant principles and case law.

The Civil Law System
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Before we conclude we consider the treatment of privilege in the civil law
system. Privilege originated as an issue of evidence in the common law
jurisdiction even though it was later codified as an ethical rule of conduct. The
civil law system which functions mainly on an inquisitorial mode, treats privilege
not mainly as an evidentiary principle but as protecting client confidences.
This issue of professional duty is imposed by statute and professional conduct
rules. It is enforced by stringent criminal penalties besides sanctions by the
Bar.

As the main purpose is to protect confidentiality in relations between clients
and lawyers, not evidentiary principle, privilege is accessible by professions
like clergy and medical practitioners. The duty imposed on this confidentiality
is a public matter, to preserve trust in the legal system and the legal profession
in the delivery of justice. For instance in France correspondence between a
lawyer and his opponent is protected from disclosure. Protection is no longer
available if there is an indication by an �officiel� stamp on the document. The
professional secrets doctrine, leads to an evidentiary privilege, only, if
information became known during the course of a legal proceeding.

A major difference between the common and civil law systems in regard to
privilege is the treatment of in house counsel. Civil law jurisdictions regulate in
house counsel by a different set of professional code and standard than legal
practitioners. In-house counsel must keep the confidence of their clients, it is
not privileged and their communications have to be disclosed even in a dawn
raid by public regulatory bodies. Currently the countries that do not recognize
in house counsel privilege are Austria, Cyprus, the Czech Republic, Estonia,
France, Hungary, Italy, Latvia, Lithuania, Luxembourg and Switzerland. Three
countries, Belgium, Germany and the Netherlands, have revised their laws to
permit in house counsel to have privilege.

In conclusion the fallout from economic crises revealed the need for a back
to basics attitude, especially of ethics in professions. As legal professional
privilege is a rule of ethics and evidence, it imposes a duty to protect the
client�s interests. The legal profession needs to ensure nothing is done in the
conduct of legal practice to cause privilege to be diluted or abrogated. If it is
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extended to other professionals then it must clearly be defined in legislation
and it can never be known as privilege but by a different term and form for
purposes of exactness so there would be no confusion especially by lay people.
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What are the material changes?
 - The Solicitors� Remuneration Order 2005

by
Yang Pei Keng

16 August 2006 (revised)

Substantial amendments made
The Solicitors� Remuneration Order 2005 (�the SRO 2005�) has made
substantial amendments to the previous Solicitors� Remuneration Order 1991
(�the SRO 1991�).  As a result, the previous SRO 1991 was revoked.

Not only the schedules of scale fees have been changed, but the rules governing
them have also been modified to a large extent.

Solicitors engaged in conveyancing practice would do well to go through the
SRO 2005 to ascertain the contents of the recent amendments to the SRO.
Below are some important points which are noteworthy.

1) Date of commencement - 1 January 2006
The new SRO 2005 came into force on 1 January 2006. One will note that it is
known as the SRO 2005, and not the SRO 2006, even though it came into
operation in the year 2006. This is because it was gazetted on last year (i.e. on
31 December 2005).

A false impression has been created that it was called the SRO 2006. That is
because it was originally described as the Solicitors� Remuneration Order
2006 when it was sent for publication in the Government Gazette. It had been
amended to read the �Solicitors� Remuneration Order 2005� when it was
gazetted. Hence, it is now known as the SRO 2005.

2) New scale fees
One of the most important features of the SRO 2005 is that it introduces new
scale fees for non-contentious matters (such as transfers, charges, debentures,
discharges, tenancies and leases). The new scale fees can be found in the
First Schedule of the Order.
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As soon as the SRO 2005 was introduced, the Bar Council Conveyancing
Practice Committee was flooded with queries through the Internet as to how it
is to be applied.

It certainly applies to all transactions taking place on or after 1 January 2006.

However, does it apply to transactions commenced before that date, but yet to
be completed? Does it apply to a file opened before 1 January 2006? Does it
apply to a case where a sale and purchase agreement was signed before 1
January 2006? Some members had doubts about the answers to these questions.

Saving provision
In order to answer these questions, one may refer to the saving provision of
the SRO 2005: see paragraph 9. It says:

�� any non-contentious business commenced before the coming into force
of this Order shall be governed by the provisions of the Solicitors�
Remuneration Order 1991�.

This would mean that the revoked SRO 1991 still applies to any non-contentious
matter (e.g. a sale and purchase transaction) commenced before 1 January
2006. But the question is: when does a non-contentious matter �commence�?

3) When does a non-contentious matter �commence�?
The SRO 2005 merely states that �the Solicitors� Remuneration Order 1991
[P.U.A (A) 475/1991] is revoked�: paragraph 8, but the subsequent paragraph
9  provides that ��any non-contentious business commenced before the
coming into force of this Order� must be governed by the previous SRO1991.

However, the word �commenced� has not been defined. This has given rise to
ambiguities, causing confusion among some members: do the new scale fees
apply retrospectively to existing cases already handled by solicitors before 1
January 2006?

According to the normal conveyancing practice, a conveyancing transaction
(or any non-contentious matter) is deemed to have commenced as soon as a
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file has been opened for that particular matter.

The opening of a file involves not only physically creating a file, but it also
entails other acts, for example, taking client�s instructions, giving professional
advice, conducting searches, etc.

It is therefore incorrect to say that the transaction only �commences� upon the
signing of a sale and purchase agreement. The signing of the sale and purchase
agreement occurs at a much later stage than opening a file, taking instructions,
giving professional advice, etc.

So long as a file was opened before 1 January 2006, the matter ought to be
treated as having commenced. The old scale fees should therefore apply.

There might be some �borderline� cases. In such cases, the benefit of the
doubt ought to be given to the solicitors concerned. After all, few are affected.
By adopting such a liberal attitude, the Bar Council will be spared the accusation
of conducting a �witch-hunt�.

4) Schedule of new scale fees
For transfers and charges, the new scale fees are found in the First Schedule:

Sale and Transfer

RM Consideration or Adjudicated Value Scale of Fees
For the first RM150 000 1.0% (subject to a

minimumof RM300)
For the next 850 000 0.7%
For the next 2 000 000 0.6%
For the next 2 000 000 0.5%
For the next 2 500 000 0.4%
Where the consideration or
adjudicated value is in excess of 7 500 000 Negotiable on the excess

(but shall not exceed 0.4%
of such excess)
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5) New scale fees � brief table
For ease of reference, a brief table of the new scale fees is worked out as
follows:

Sale and Transfer

Consideration New scale of fees
or Adjudicated Value
First RM150 000 1% 1 500  [minimum RM300]
Next 850 000 0.7% 5 950
First 1 000 000 7 450
Next 2 000 000 0.6% 12 000
First 3 000 000 19 450
Next 2 000 000 0.5% 10 000
First 5 000 000 29 450
Next 2 500 000 0.4% 10 000
First 7 500 000 39 450
Excess above 7,500, 000 negotiable

(maximum: 0.4% of the excess)

Note : Old scale fees (under the revoked SRO 1991)
If one cares to examine the old scale fees under the SRO 1991 (since revoked)
one will discover that they are comparatively lower than the new ones:

RM Old scale fee
First     100 000 1%   1 000 (minimum 200)
Next    900 000 0.5%   4 500
First 1 000 000  5 500
Next  2 000 000 0.5%  10 000
First 3 000 000 15 500
Next  2 000 000 0.5%  10 000
First 5 000 000 25 500
Next  2 500 000 0.25%    6 250
First 7 500 000 31 750
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One will note that for the first million, the scale fee has been increased from
RM5,500 to RM7,450 under the SRO 2005, an increase of RM1,950.

Under the SRO 2005, the process of computation is much more cumbersome
and time-wasting than that under the revoked SRO 1991. As an illustration,
under the revoked SRO 1991, the scale fee for any transaction valued up to
RM1 million was RM5,500 (i.e.  ½% of the adjudicated value + RM500 =
RM5000 + RM500 = RM5500), compared to RM7,450 under the SRO 2005.

In fact, the same formula applied to any transaction up to RM5 million, and the
legal fee could easily be computed.)

6) Some observations on the new scale fees
The following observations may be made on the new scale fees:

(1) New scale fees are higher
As indicated above, the new scale fees are higher than the previous ones. The
scale fees under the revoked SRO 1991 were comparatively lower.

The revoked SRO 1991 came into force on 1 January 1992, exactly 14 years
before the commencement of the SRO 2005 on 1 January 2006.

Just to illustrate the difference between the two, a comparison of some legal
fees chargeable is given below:

Consideration new scale old scale increase
a) RM 200,000   1,850 1,500     350
b) RM 1 million   7,450 5,500            1,950
c) RM 3 million 19 450          15 500   3,950
d) RM 5 million 29 450          25 500   3,950
e) RM 7 million 39 450          31 750   7,700

(2) Computation of new scale fees -  more complex
The computation of the scale fees under the SRO 2005 is rather complex,
compared to that under the revoked SRO 1991.
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It is time-consuming and cumbersome to compute the legal fee payable for
any transaction above RM150,000 under the new scale of fees, especially in
respect of housing developer�s transactions.

Obviously the computation under the previous 1991 scale fees was very much
easier. It had been in use for 14 years. There was only a minor difference
between the scale fees for normal transactions and housing developers�
transactions in respect of low-medium-cost houses.

As indicated above, under the revoked SRO 1991, for any transaction up to
RM5 million, the formula for calculating the legal fee was: 1/2% of the adjudicated
value + RM500.

Transactions handled by most of the solicitors came within this category. The
computation of the scale fee was easy and simple then.  In most cases, a
solicitor could without much hassle inform his client of the legal fee payable. It
is not so under the new SRO 2005: the legal fee payable for almost every
transaction has to be worked out.

(3) Salient points of SRO 2005
Some of the following salient points of the new SRO 2005 are noteworthy:

(a) Minimum fee RM300 - A minimum fee of RM300 is payable for any
normal transaction worth RM30 000 or below.

For other low-medium-cost houses, the scale fee for the transfer of any property
worth RM150,000 and below is 1%. So, for a dwelling house worth RM150,000,
the legal fee payable is RM1,500.

(b) Simple formula - For any property worth RM1 million or below (but
above RM150 000), the following simple formula may be used for computing
the scale fee:

scale fee =  price x  0.7% + RM450

Example 1 [RM300,000]
For the sale of a double-storey terraced house worth RM300 000, the scale
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fee is RM2,550 arrived at as follows: RM300 000 x 0.7% + 450  = RM2,550

Example 2 [RM500,000]
If the price of a house is RM500 000, the scale fee payable is RM3,950, arrived
at as follows: RM500 000 x 0.7% + 450 = RM3,950

Example 3 [up to RM1 million]
If the purchase price of a property is RM1000 000, the scale fee is RM 7,450,
arrived at as follows: RM1, 000, 000 x 0.7% + 450 =  RM 7,450

(c) How is the simple formula arrived at? - The simple formula is arrived
at as follows:

i. Since the scale fee for the first RM150 000 is 1%, the legal fee payable
is RM1500 (= RM150 000 x 1%)

ii. If the scale fee for any transaction worth RM150,000 or below is 0.7%
only (which is not the case - the actual prescribed fee is 1%) the fee
payable will be RM1,050 (= RM150 000 x 0.7%) . It is less than the
prescribed fee of RM1,500.

iii. Compared to the prescribed scale fee of RM1,500, there is a shortfall of
RM450 (i.e. 150 000 � 1,050 = RM450). To make up for the difference,
the shortfall of RM450 has to be added back to the RM1,050. That is,
RM1,050 + RM450 = RM1,500.

iv. Hence, the simple formula: price x  0.7% + RM450 for any transaction
of RM1 million or below.

v. It is to be borne in mind that the simple formula applies only to any
transaction worth RM1 million or below (but it must be above RM150,000,
for which the scale fee is 1% subject to a minimum fee of RM300).

(4) Why �Consideration OR Adjudicated Value�?
Under the SRO 2005, the legal fee for a transfer is based on the �consideration
or adjudicated value� of a property. This would mean that the legal fee is
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based either on the price of the property OR its value as adjudicated by the
Valuation Office. This is a departure from the previous SRO 1991. An
uncertainty has therefore been created.

The fee for the transfer can be based on either the �consideration� or
�adjudicated value� of a property. A solicitor is at liberty to use either the
purchase price (consideration) or the adjudicated value to work out the legal
fee payable for any transaction.

The purchase price and the adjudicated value may or may not be the same.
The adjudicated value can be higher than the purchase price, especially in time
of an economic boom.

If the purchase price of a house is RM500,000, its value as adjudicated may be
RM600,000. It  is higher than the purchase price. There is therefore a difference
of RM100,000.

The legal fee payable may be based on RM500,000 if the price is taken into
account. On the other hand, the solicitor may rely on the value as adjudicated
(RM600,000). It attracts a higher legal fee.

It is rather puzzling why such an uncertainty is created in the computation of
legal fees. One fails to understand the rationale behind having such provision.

True, these days, prices of landed properties mostly remain stagnant or hardly
increase because our country is yet to recover fully from the economic
meltdown.  Properties (leaving aside exceptions) rarely appreciate in value.
There is hardly any difference between the sale price of a property and its
adjudicated value.

When prices fluctuate
However, when the economy experiences a boom, the prices of landed
properties will fluctuate and appreciate rapidly. In such circumstances, there
might be a vast difference between the consideration and the adjudicated value
of the property within a short span of time. The adjudicated value will be much
higher than the actual price. The difference between the two may be
considerable.
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For instance, the purchase price may be RM300,000, while the adjudicated
value could be RM400,000 due to the appreciation in value of the property.
The amount of the legal fee for such transaction will vary, depending on whether
the purchase price (RM300,000) or the adjudicated value (RM400,000) of the
property is taken as the basis of computation.

This would mean that a solicitor may charge his legal fee according to either
the consideration or the adjudicated value of the property.  Why is a solicitor
given such an option?

The provision may be construed by some to mean that a solicitor is given the
opportunity to give a discount, which is the difference between the adjudicated
value and the price of the property.

To some, this seems to be a �loophole� in the �no-discount rule� that has been
fiercely advocated by the SRO Enforcement Committee. It may be viewed as
a lawful means to circumvent the no-discount rule.

Assuming that the legal fee is RM1,500 based on the adjudicated value, but
only RM1,000 if based on the price, then there will be a discount of RM500 in
the legal fee payable for the transaction.

Another anomaly which may arise
Another anomaly that may arise is that: both parties may, in some cases, agree
to insert an arbitrary figure in the agreement as well as in the transfer to
represent the fictitious �purchase price� of a property. It could be well below
the actual purchase price.

Disputes may arise between solicitors and clients as to the basis of computation.
They may not agree on the basis of computing the legal fee payable if there is
too vast a difference between the �price� and the adjudicated value.

One wonders why an uncertainty is created in the new SRO 2005 that may
give rise to disputes in the future.

(Certainty under the revoked SRO 1991
Under the revoked SRO 1991, there was no such uncertainty. The scale fee
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for the transfer is based on the �consideration/adjudication value (whichever
is the higher)�. The legal fee depends on the higher amount of the two: the
consideration or the value of the property as adjudicated by the Valuation Office.
There was no ambiguity. The adjudicated value would always be used as the
basis for computing the legal fee. There was certainty. It did not create any
�loophole� in the �no-discount rule�.)

(5) Flat rate of RM250 for a developer�s low-medium-cost house
For the purchase of a low-cost or medium-cost house governed by the Housing
Development (Control and Licensing) Act 1966 (�HDA 1966�), a special
rate of scale fees is payable by the buyer.  In other words, special consideration
is given to the lower-income group.

Flat rate of RM250 � developer�s transaction of RM45 000
Under the new SRO 2005, a flat rate of RM250 is payable as legal fee for the
purchase of a low-cost or medium-cost house from a licensed developer, where
the purchase price is RM45,000 or below. This may be looked upon as an
endeavour on the part of the legal profession to promote a caring society.
(Note: Any sale and purchase transaction governed by the HDA 1966 is referred
to as a �developer�s transaction� in this article.)

However, Such special rate of scale fees applies to developers� transactions
only. The flat rate of RM250 does not apply to a sub-sale, for example, a
transfer between the first purchaser and a subsequent purchaser, or a transfer
between two individuals, even though the price is RM45,000 or below.

For example, if a purchaser buys a house from an individual owner at the price
of RM40,000, he has to pay the usual legal fee RM400, (i.e. 1% of RM40,000),
and not the special rate of RM250, simply because such sale and purchase is
not a developer�s transaction.

[Note: Under the revoked SRO 1991, a flat rate of RM120 was payable for the purchase
of a low-cost house (a developer�s transaction) priced at RM30,000 and below. A
discount of 25% must be given where the purchase price of a property was RM100,000
and below,.]
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(6) Discounted scale fees for all developers� transactions
The scale fees for housing developer�s transactions are lower than those for
subsales or transactions between individuals or companies not governed by the
HDA 1966.

(Note: Transactions between individuals or companies (which are not developers�
transactions),  have been loosely described by some as �sub-sales�. They include any
transactions (between individuals or companies) which have nothing to do with any
housing project. Most probably, the term �sub-sales� is often used by developers�
solicitors to describe the sales between first purchasers and subsequent purchasers.)

A gradual scale of discounted fees applies to all developer�s transactions. In
this connection, the First Schedule of the SRO 2005 (relating to the scale of
fees for �sale and transfer�) introduces 3 different rates of discount ranging
from 25% to 35%, depending on the consideration or the adjudicated value of
the property (except that a flat rate of RM250 is payable for a transaction of
RM45,000 or below). It provides:

�Notwithstanding the above rates, in the case of any transaction
governed by the Housing Development  (Control and
Licensing) Act 1966 [Act 118] (or any subsidiary legislation
made under that Act), the remuneration of the solicitor having the
conduct of and completing the transaction, whether acting for the
vendor or the purchaser, shall be-

(a) RM250, if the consideration is RM45,000 or below;
(b) 75% of the applicable scale fee specified, if the consideration is in

excess of RM45,000 but not more than RM100,000;
(c) 70% of the applicable scale fee specified, if the consideration is in

excess of RM100,000 but not more than RM500,000; or
(d) 65% of the applicable scale fee specified, if the consideration is in

excess of RM500,000.

The natural and logical conclusion that can be drawn from such provision is
that every solicitor must give a statutory discount in every housing developer�s
transaction.
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(7) Statutory rates of discount for developers� transactions
The provision relating to the 3 different rates of discount is couched in a verbose
language. One may have to take some time to digest it. It could have been
worded in a simpler language (as had been done in the revoked SRO 1991)

For easy understanding, it may be summarised as follows:

Consideration/adjudicated value Statutory discount

a. RM100 000 or below (but above RM45 000) 25%

b. RM500 000 or below (but above RM100,000) 30%.

c. Above RM500 000 35%

In the revoked SRO 1991, the statutory discount shown in the First Schedule,
item (b), is worded in the plain language, which is easily understood:

�Where the consideration is in excess of RM 30,000 but not more than
RM100,000:

�
Vendor�s Solicitor Scale fees less 25%
Purchaser�s Solicitor Scale fees less 25%�

Such plain English is easily comprehensible. In fact, the different statutory
rates of discount given in the revised First Schedule could have been similarly
worded. The relevant part of the First Schedule may be re-worded in the
following manner:

Consideration/adjudicated value (RM) scale of fees

45 000 or below RM250
100 000 or below (but above 45 000) Scale fees less 25%
500 000 or below (but above 100 000) Scale fees less 30%
Above 500,000 Scale fees less 35%
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Such simple schedule can be grasped at a glance. It makes for easy reading
and understanding.

These rates of discount are provided by a subsidiary legislation (the SRO 2005).
It is therefore mandatory for every solicitor to give the prescribed discount,
failing which the solicitor will be liable for disciplinary proceedings on grounds
of �overcharging�.

(8) Exception to the general no-discount rule
The general no-discount rule regarding the scale fees is that �there shall be
no discount on fees specified in this Order.� (See SRO 2005, paragraph 6).

The exception to this general no-discount rule is that �Notwithstanding the
above rates �� (i.e. the scale fees), a discount must be given in every housing
developers� transaction. The statutory rates of discount are provided in the
First Schedule.

It is perfectly in order to use the word �discount� for creating an exception to
the no-discount rule. It is all right to state in a bill of costs for a developer�s
transaction that the legal fee payable is, say, �scale fee less 30%�.

In fact, the revoked SRO 1991 specifically used such words. In this connection,
it is instructive to note that the revoked SRO 1991 provides that �There shall
be no discount on scale fees unless expressly provided by the Schedules�.

There is no denying that a statutory discount is given in every developers�
transaction, though couched in a language without using the term �discount�. It
is futile to argue that the statutory rates of discount are non-existent simply
because the term �discount� is not used.

Developers out to maximise profits at the expense of the legal
profession?
Some may feel that the different rates of statutory discount of legal fees given
in developers� transactions are designed to assist housing developers in
promoting the sale of their products. The corollary is that purchasers of
developer�s transactions benefit from such arrangements.



The Journal of the Malaysian Bar

68 (2006) XXXV No 2What Are The Material Changes

It is to be noted that in all developers� transactions, statutory rates of discount
up to a maximum of 35% must be given to purchasers. In other words, discount
is mandatory for every developers� transaction.

It is difficult to blame anyone who feels that this is a special privilege bestowed
upon developers, with a view to promoting the sale of houses built by them.
Such privilege enjoyed by developers may give rise to misgiving that the legal
profession is practising unfair discrimination against a certain class of purchasers.

In the circumstances, if developers still clamour for scrapping the no-discount
rule, one may be compelled to conclude that they are seized with the insatiable
obsession with the objective of maximising their profits, to the detriment of the
legal profession. They show a total disregard for the interests of the legal
profession.

Non-developers� transactions � full scale fees
When buying a house from an individual seller (i.e. not a developer�s transaction),
a purchaser does not enjoy the benefit of any discount. He has to pay the full
scale fee for the transfer.

Viewed from the consumers� perspective, he may find it difficult to follow the
reason why there is discrimination against him. Why is he not given the same
benefit enjoyed by the purchaser in a developer�s transaction?

As a consumer, the purchaser concerned may understandably feel that he is
being treated differently in an unfair way simply because he does not buy the
property from a licensed developer. He may inquire why he is not accorded
similar preferential treatment. Is he to blame if he feels that he is unfairly
discriminated against?

(9) Computing scale fees for developer�s transactions
Under the new SRO 2005, some may find it rather cumbersome to compute
the legal fee for a developer�s transaction if the purchase price is above
RM45,000.
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[Note: Such cumbersome procedure was not found in the revoked SRO 1991. No
statutory discount was given, except for developer�s transactions of medium-cost
houses of RM100,000 or below. In such cases, a statutory discount of 25% had to be
given (subject to a flat rate of RM120 for any low-cost house priced at RM30 000 or
below).

To work out the legal fee payable for a developer�s transaction, a solicitor has
to work out first the scale fee for an ordinary transaction, before he is able to
arrive at the legal fee for the developer�s transaction. Below are some examples:

Example 1 [price up to RM100,000 � less 25%]
In a developer� transaction of RM100,000, the discounted fee is RM750 -

(normal scale fee =  RM100,000 x  1%  = RM1,000)

Discount: 25%                              RM250

75% of scale fee = RM1,000 x 75%  = RM750

Example 2 [price up to RM500,000 � less 30%]
In a developer� transaction of RM250,000, the discounted fee is RM1,540 -

(normal scale fee = RM250 000 x 0.7% + 450 = RM2 200)

Discount - 30%                                  RM660

70% of scale fee = RM2,200 x 70% = RM1,540

Illustration 3  [price above RM500, 000 � less 35%]
In a developer� transaction of RM1 million, the discounted fee is RM4,842.50

(normal scale fee =  RM1 000,000 x 0.7% + 450 = RM7,450)

Discount - 35%                     RM2,607.50

65% of scale fee =  RM7,450 x 65%  = RM4,842.50

It is clear from the examples given above, the SRO 2005 provides a more
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cumbersome process than the revoked SRO 1991 for computing the legal fee
payable for a developer�s transaction.

One wonders: why not devise a simpler process for computing legal fees,
instead of using such a cumbersome one?  The time spent on computing legal
fees could be more productively used by a solicitor, e.g. to improve the
professional services rendered to his clients.

(10) Tenancies - scale fees revised
The scale fees for tenancies have been revised under the new SRO 2005.

(Note:  The previous scale fees for tenancies can be found the revoked SRO 1991 as
amended by the Solicitors� Remuneration (Amended) Order 1994)

The new scale fees for tenancies may be summarised as follows:

Monthly rent Legal fee

For the 1st RM10 000 25% RM2 500* (minimum � RM300)

For the next RM90 000 10% RM9 000
-----------------------------------------------------------------
For the 1st RM100 000 RM11 500
-----------------------------------------------------------------
Above RM100 000               negotiable on the excess
                                          (up to 10% of such excess)

Points to note:

a. *The minimum legal fee for a tenancy is now fixed at RM300 (instead
of RM200).

b. Consequently,  the legal fee for any tenancy with a monthly rental not
exceeding RM1,200 is a flat rate of RM300. Once the monthly rental
exceeds RM1,200, the scale fees of 25% and so on apply.
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c. Most of the monthly rentals of tenancies (e.g. tenancies for dwell ing
houses, shophouses, apartments, shoplots, etc.) are within the range of
RM10,000 per month. The legal fee payable therefore is usually 25% of
the monthly rent. For example, for a tenancy of RM2, 000 per month,
the scale fee will be RM2, 000 x 25% = RM500. (Note: 25% = ¼ of the
monthly rental).

(11) Discharge of Charge / Deed of Reassignment
The scale fee for attending to a Discharge of Charge, is RM300 (previously
RM200 only).

However, if the Discharge of Charge involves more than one title, a sum of
RM50 is payable for each additional title to be discharged.

Points to note:
(a) The legal fee for the Discharge of Charge has been increased by RM100,
from RM200 to RM300.

(b) The additional fee for each additional title has been increased by RM20,
from RM30 to RM50.

(c) New provisions are introduced to spell out the manner of apportioning
legal fees between the borrower�s solicitor and the bank�s solicitor (or any
financier�s solicitor) for attending to the Discharge of Charge. The apportionment
of legal fees varies, depending on who prepares the Discharge:

i. If financier�s solicitor prepares the Discharge
If a borrower (or chargor) appoints his own solicitor to attend to the Discharge
of Charge, but the bank�s solicitor prepares the Discharge of Charge and attests
the signature of the bank�s attorney, the legal fee of RM300 is shared equally
between the 2 solicitors [see 4th Schedule, rule 2(a)] -

� The Borrower�s solicitor gets ½ of the scale fee (RM150).
� The Bank�s solicitor gets the other ½ of the scale fee (RM150).
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ii.  If the borrower�s solicitor prepares the Discharge
If the borrower�s solicitor prepares the Discharge of Charge, but the bank�s
solicitor attests the signature of the bank�s attorney, the respective solicitors�
fees are as follows [ see 4th Schedule, rule 2(b)]:

� The borrower�s solicitor is to charge the full fee (RM300).
� The bank�s solicitor can only charge the attestation fee (RM100).

(d) All rules pertaining to the Discharge of Charge also apply to a Deed of
Reassignment where the property is without title.

Comment: From the consumer�s point of view, it is more economical for the
borrower to appoint his own solicitor, but let the bank�s solicitor prepare and
attend to the Discharge of Discharge. By adopting such approach, he enjoys
the benefit of independent legal advice. The reasons are as follows:

i. If the consumer appoints his own solicitor, but the the bank�s solicitor
prepares the Discharge and attests the signature of the bank�s attorney, the
consumer needs to pay a total fee of RM300 only (i.e. RM150 to his own
solicitor; the other RM150 to the bank�s solicitor). Under this arrangement, he
enjoys the best of both worlds. His solicitor is spared the trouble of preparing
the Discharge.
Both solicitors share the legal fee equally.

ii. If the consumer�s solicitor himself prepares the Discharge, but the bank�s
solicitor attests the signature of the bank�s attorney, the consumer has to pay
an extra sum of RM100 to the bank�s solicitor as attestation fee, in addition to
the full fee of RM300 to be paid to his solicitor. The consumer has to pay a
total sum of RM400. This arrangement is not to the benefit of the consumer.

iii. On the other hand, if the consumer�s solicitor himself prepares the
Discharge and attests the signature of the bank�s attorney, the borrower needs
only to pay the full fee of RM300 only to his solicitor. This was the most
common process adopted under the previous SRO 1991.
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iv. Once the consumer has paid up the redemption sum, it is encumbent
upon the bank to forward the document of title and the duplicate charge to any
solicitor properly appointed by the consumer, since the bank has no more interests
in the consumer�s property by then.

It is highly improper for the bank to forward the documents to its own solicitors,
who has received no instructions from the consumer to protect his interests.

What the consumer has agreed is that the bank may instruct its panel of lawyers
to protect its own interests only. The bank has no authority �to protect the
consumer�s interests�, particularly so when the consumer has appointed his
own solicitor to protect his interests.

(11) Revised scale fees re miscellaneous documents
The scale fees for preparing and filing �miscellaneous documents� are revised
upwards, except that the witnessing fee and the attestation fee remain the
same.

New scale Previous scale

Witnessing fee RM50 + RM10 per copy      the same

Attestation fee RM100 + RM10 per copy    the same

ROC forms (s108-s113) RM300 per set RM200

RPGT form 1 (for vendor) RM300 RM200

RPGT form 2 (for purchaser) RM200 RM100

Application for consent -
(for price/loan up to RM45,000) RM200 RM200
(for price/loan above RM45,000) RM300 RM200

Filing any other form RM100 not fixed

Entry of caveat RM200 (+ RM50/add. Title) RM150 + RM20

Withdrawal of caveat RM150 (+ RM50/add.title)   RM100 + RM20
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Attesting signature of unrepresented party
It is now specifically provided that, a solicitor acting for one party in the sale or
purchase of a property, cannot charge any witnessing fee (or attestation fee)
for witnessing and attesting the signature of the unrepresented  party.

Therefore, if a solicitor acts for the purchaser, he cannot charge any fee for
witnessing or attesting the unrepresented vendor�s signature to the sale and
purchase agreement or the transfer, or vice versa.

Attestation vs witnessing - It is not uncommon that some members are
unaware of the difference between �attestation� and �witnessing� of a
signature. It may not, therefore, be out of place to clarify: what amounts to
attestation.

An attestation is �a legal statement made by someone in which they say
that something is definitely true � (Longman, 2003 Edn.)

An attestation clause is required under some legislation. For example, when a
solicitor attests his client�s signature to a transfer document, he signs an
attestation clause in addition to witnessing his client�s signature. This is a
requirement of the National Land Code 1965 (NLC): see the attestation
clause appearing in the transfer form.

Similarly, an attestation clause is required under the Powers of Attorney Act.
The signature of the donor that gives the power of attorney must be attested.
The solicitor in effect certifies that the signature appearing in the document is
the true signature of the donor, besides having witnessed his signature. However,
it is to be noted that the attestation clause in this Act is differently-worded from
the one in the NLC.

The wording of the prescribed attestation clause in a power of attorney must
be strictly adhered to, otherwise the document may not be valid in law.  The
same is true of the attestation clause in the NLC. Do not therefore get confused
with the different attestation clauses used in the various legal documents.
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Other new provisions in the SRO 2005
There are other new provisions in the SRO 2005 that require attention. Solicitors
are well advised to make a detailed study of them.
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Private Caveats : Entry, extension and removal *

By
Dr Wong Kim Fatt

Advocate & Solicitor,
Malaysia & Singapore,

Co-founder, Gulam & Wong
Introduction

The National Land Code 1965 (�the Code�), which is modelled on the Australian
Torrens system, came into force on 1 January 1966 and applies to the eleven
states of Peninsula Malaysia, the Federal Territory of Kuala Lumpur (with
effect from 1 February 1974 � P.U. (A) 56 of 1974), and the Federal Territory
of Putrajaya (see Federal Territory of Putrajaya (Modification of National Land
Code) Order 2001, with effect from 1 February 2001). There are four types of
caveats provided under Part Nineteen on Restraints of Dealing in the Code.
These caveats are the registrar�s caveat, private caveat, lien-holders� caveats,
and trust caveat. Over the last forty years since the coming into force of the
Code, our Courts have built up a body of reported cases for guidance of the
legal profession.

The caveat for discussion today is private caveat. The provisions relating to
private caveats are found in sections 322 to 329 of the Code. Private caveats
are most commonly used in transactions involving sales and purchases of land
of various categories of uses (including industrial land, houses and strata title
units like condominiums) and loan transactions to finance the purchases. A
basic working knowledge of private caveats is therefore important to the practice
of advocates and solicitors, whether in conveyancing or litigation.

Private caveat and its effect
Section 5 of the Code merely defines a caveat as a registered caveat. A private
caveat takes effect upon its entry or registration on the register document of

* This article is based on a talk given by the writer at a symposium organized by the Bar Council
Malaysia and chaired by Mr. Krishna Dallumah, Chairman of its Professional Development
Committee, at the Bar Council Auditorium, Kuala Lumpur, on 25th August 2006.
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title. There is no requirement for a private caveat to be endorsed on the issue
document of title. A private caveat is entered under the Code upon its registration
duly endorsed on the register document of title under the hand and seal of the
Registrar of Titles in respect of a registry Title or the Land Administrator in
respect of a land office title (see s. 5 of the Code for definition). Generally
speaking, the effect of a private caveat is to prohibit any dealing on alienated
land or interest therein bound by the caveat, as provided under s. 322 (2) and
(3) of the Code, as amended by the National Land Code (Amendment) Act
2001 (Act A 1104 which came into effect on 29 June 2001).

The old proviso: no caveating part of land
Note that Act A 1104 deleted the controversial old proviso to s. 322(1), i.e.
�Provided that such a caveat shall not be capable of being entered in respect
of part of the land�. This proviso came into effect on 25 March 1985, without
defining what a part of the land was. Upon its coming into force in 2001, Act A
1104 introduced, inter alia, a new proviso at the end of s. 322(2) of the Code
and a new s. 322(5A).  A part of the land must mean a part of alienated land
not stated in the form of an undivided share, like the 18,000 sq. ft. in
Vangedaselam v. Mahadevan [1976] 2 MLJ 161, or the 6,000 sq. ft. in
Mosbert Bhd. v. Stella D�Cruz [1985] 2 MLJ 446. No separate documents of
title were issued to these two parts of the land. The then Supreme Court observed
in July 1985 in Mosbert Bhd. v. Stella D�Cruz [1985] 2 MLJ 446, with
reference to the now deleted proviso and Vangedaselam, as follows at p. 449:

�This amendment came into force on 25.3.85 and because of
this, that part of the judgment of this Court dealing with the
private caveat lodged by the respondent now seems to be of
academic interest only.�

Vangedaselam disapproved the three earlier Seremban cases, viz. Tee Chin
Yong v. Ernest Jeff [1963] MLJ 118, Woo Yok Wan v. Loo Pek Chee [1975]
1 MLJ 156, and Pok Kew Chai v. Yeoh Thian Seng [1975] 1 MLJ 220, and
was followed by the Federal Court in Tan Thean Choo v. Cheah Kah Seong
[1977] 2 MLJ 106. In early 1992 it was thought that the then Supreme Court of
three judges in Tan Heng Poh v. Tan Boon Thong [1992] 2 MLJ 1 had made
the final pronouncement on the proviso but, as it later turned out, it was not
final. Azmi SCJ, delivering the judgment of the then Supreme Court, said at p. 8:
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�In our view the new proviso in s. 322 (1) had indeed affected
the judgment of the Federal Court in N. Vangedaselam v.
Mahadevan & Anor. �. The amendment has changed the
laws by expressly prohibiting the entry of a private caveat in
respect of a part of alienated land.�

Tan Heng Poh was followed in Punca Klasik Sdn. Bhd. v. Abdul Aziz & 19
Ors. (a case decided by James Foong J. (now JCA) involving 20 caveats
which he removed covering different parts of the land claimed by the caveators)
[1994] 1 MLJ 136, and Ismaga Bina Sdn. Bhd. v. Govindasamy [1994] 1
AMR 11: 594. (See Khaw: Claims in Respect of Part of Land [1986] 13
JMCL 319, Wong: Reflections On Caveating Part of Land S.J.L.S. [1994]
234 and Sethu: Private Caveats Emasculated [1992] 2 MLJ xxv.)

However, the Federal Court of five judges in Chor Phaik Har v. Farlim
Properties Sdn. Bhd. [1994] 3 MLJ 345 gave a new interpretation on the
same old proviso to s. 322 (1) and at p. 358 approved and resurrected the
judgment of Suffian L.P. in Vengedaselam:

�In other words, we would answer the question arising upon
the preliminary point of law in favour of the appellant
caveator; that is to say, that the proviso to s. 322(1) is purely
declaratory of the principles enunciated in Vangedaselam.�

The following passages of Suffian L.P. in Vengedaselam at pages 162 and 163
deserve our attention:

�With the deepest respect I do not agree with Ajaib Singh J.
or Hashim Yeop A. Sani J. on their construction of the
National Land Code. I am of the opinion that under that Code
also, you either caveat the whole land or not at all, and that
if you claim a registrable interest in a portion you may caveat
the whole land, provided that you expressly limit the effect of
your caveat to protect only your claim.�
�.
�In the ordinary case a proprietor owns all the interest in his
land, but this interest is divisible; thus in the instant case the
caveatees owned (a) all the interest in Merah Estate excluding
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the portion claimed by the caveator, as well as (b) all the
interest in that portion. The caveator, as it happens, claims
not the caveatees� interest in the entire estate, but only his
interest in the portion in question. In other words he claims a
particular interest in the land. In that event when applying
for entry of a caveat he should so state in Form 19B in
paragraph 1, and in paragraph 2 he should give the grounds
of his claim. (He should not claim a caveat to be expressed to
bind the land itself.) He should also cause to be inserted in
Form 19A [or the Schedule Form 13A?] a description of the
particular interest claimed and a description of the effect of
the caveat.�

Had Foong J. (as he then was) heard the Punca Klasik case after Chor
Phaik Har, he would be bound by it and would have dismissed the application
for the removal of the caveats.

Section 322 as amended
Section 322 as amended now reads as follows:

�322. Nature and effect of private caveats.
(1) A caveat under this section shall be known as a �private

caveat�, and�
(a) may be entered by the Registrar on the register

document of title to any land at the instance of
any of the persons or bodies specified in section
323;

(b) shall have the effect specified in sub-section (2)
or (3), according as it is expressed to bind the
land itself or an undivided share in the land or
merely a particular interest therein.

(2) The effect of any private caveat expressed to bind the
land itself or an undivided share in the land shall,
subject to sub- sections (4) and (5), be to prohibit so
long as it continues in force the registration, endorsement
or entry on the register document of title thereto of�
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(a) any instrument of dealing executed by or on behalf
of the proprietor thereof, and any certificate of
sale relating thereto;

(b) any claim to the benefit of any tenancy exempt
from registration granted by the said proprietor;
and

(c) any lien-holder�s caveat in respect thereof:

Provided that where the claim is in respect of a part of the
land, the caveat binds the whole land and where the claim is
in respect of an undivided share in the land, the caveat binds
the whole of undivided share in the land. [Inserted by Act A
1104]

(3) The effect of any private caveat expressed to bind a
particular interest only shall, subject to sub-sections
(4) and (5), be to prohibit the registration, endorsement
or entry on the register document of title of�
(a) any instrument of dealing directly affecting that

interest (including any certificate of sale relating
thereto), and

(b) where that interest is a lease or sub-lease
(i) any claim to the benefit of any tenancy

exempt from registration granted directly
thereout, and

(ii) any lien-holder�s caveat in respect thereof.�

(4) A private caveat shall not prohibit the registration, endorsement
or entry of any instrument, claim or lien-holder�s caveat
where the instrument  was presented, or the application
for endorsement or entry received, prior to the time from
which the private caveat takes effect.

(5) A private caveat shall not prohibit the registration or
endorsement of any instrument or claim where �
(a) the instrument was presented or the application for
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endorsement made by the person or body at whose
instance the caveat was entered; or

(b) the said instrument or application was accompanied
by the consent in writing of that person or body to its

registration or, as the case may be, to the making of the
endorsement.

(5A) No consent of the person or body at whose instance a
private caveat has been entered on a part of the land, an undivided
share in the land or a particular interest therein is necessary to
effect any registration, endorsement or entry of any instrument
on the register document of title not affecting the claim relating to
the part of the land, undivided share in the land or interest therein.�
[Inserted by Act A 1104]

A caveat does not create new interest
It should be remembered that a private caveat does not create a new or larger
interest than what the caveator actually has at the material time. The caveat
merely protects whatever caveatable interest he has in the land in question
pending final determination of the dispute by the courts. The Code does not
define what a caveatable interest is. A caveatable interest may be said to be an
interest in alienated land with a document of title and survey lot number over
which a claimant may enter a private caveat.

In 1917, in the well-known Australian High Court case of Butler v. Fairclough,
[1917] 23 CLR 78 Griffith CJ was considering the nature and effect of a
caveat. The learned Chief Justice said at p. 84:

�The effect of these provisions is not to enlarge or add to the
existing proprietary rights of the caveator upon which the
caveat is founded, but to protect those rights, if he has any.�

In Registrar of Titles Johore v. Temenggong Securities Ltd. [1976] 2 MLJ
44 Lord Diplock said at p. 46 (also at [1977] AC 302 at p. 308) on the purpose
of a private caveat:

�The purpose of a private caveat is to preserve the status
quo pending the taking of timeous steps by the applicant to
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enforce his claim to an interest in the land by proceedings in
the courts.�

The general nature of private caveats under the Code was stated by Lord
Diplock in the Privy Council in Eng Mee Yong & Ors. v. Letchumanan [1979]
2 MLJ 212 at p. 214:

�The system of private caveats is substituted for the equitable
doctrine of notice in English land law. By section 322(2) the
effect of entry of a caveat expressed to bind the land itself is
to prevent any registered disposition of the land except with
the caveator�s consent until the caveat is removed.... By section
324 the Registrar is required to act in an administrative
capacity only; he is not concerned with the validity of the
claim on which the caveat purports to be based�. The caveat
under the Torrens system has often been likened to a statutory
injunction of an interlocutory nature restraining the caveatee
from dealing with the land pending the determination by the
court of the caveator�s claim to title to the land, in an ordinary
action brought by the caveator against the caveatee for that
purpose. Their Lordships accept this as an apt analogy with
its corollary that caveats are available, in appropriate cases,
for the interim protection of rights to title to land or registrable
interests in land that are alleged by the caveator but not yet
proved.�

Caveatable interest
Before a person applies in Form 19B of the Code for the entry of a private
caveat, he must make sure that he has a caveatable interest in the land under
s. 323 (1) of the Code, which reads as follows:

�323. Applications for entry of private caveats.
(1) The persons and bodies at whose instance a private

caveat may be entered are�
(a) any person or body claiming title to, or any

registrable interest in, any alienated land or
undivided share in any alienated land or any right
to such title or interest;
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(b) any person or body claiming to be beneficially
entitled under any trust affecting any such land
or interest; and

(c) the guardian or next friend of any minor claiming
to be entitled as mentioned in paragraph (b).�

In the Court of Appeal case of Luggage Distributors (M) Sdn. Bhd. v. Tan Hor
Teng [1995] 1 MLJ 719, Gopal Sri Ram JCA had paraphrased s. 323(1) (a) at
p. 755 as follows:

�To paraphrase s. 323(1) (a) of the Code, a private caveat
may be entered at the instance of any person or body who
claims either:
(1) the title to land; or
(2) any registrable interest in land.
The parameters of caveatability under s. 323(1) (a) are
therefore circumscribed by these words: �title� and
�registrable interest�. It is only one who makes a claim to either
of these in land may enter a private caveat.�

In the following cases, the courts have held that the following persons have
caveatable interest in land: (a) a purchaser having a valid agreement (Macon
Engineers Sdn. Bhd. v. Goh Hooi Yin [1976] 2 MLJ 53); (b) an option holder
(Sing Lian Express Sdn. Bhd. v. Soh Kim Tee [1974] 2 MLJ 24, and Kho
Ah Soon v. Duniaga Sdn. Bhd. [1996]  2 MLJ 181, F.C.); (c) a chargee
(Sockalingam Mudaliar v. Ramasamy Chettiar [1938] MLJ 237; and
Standard Chartered Bank v. Yap Sing Yoke [1989] 2 MLJ 49.); (d) a lessee
(Margaret Chua v. Ho Swee Kiew [1961] MLJ 173); (e) a sublessee (Inter-
Continental Mining Sdn. Bhd. v. Societe Des Etains De Bayas Tujuh [1974]
1 MLJ 145); (f) a beneficiary who has obtained letters of administration
challenging the validity of a transfer (Jit Kaur v. Parl Singh [1974] 2 MLJ
199); and (g) a beneficiary of a wakaf land (Haji Yahya bin Yusoff & Anor.
v. Hassan bin Othman & Anor. [1978] 2 MLJ 153).

No caveatable interest
A common misconception is that a debt or claim for money gives rise to a
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caveatable interest in land. In a case involving a registrar�s caveat, Pawan
Ahmad J. held in the Muar High Court (unreported) that a debt gave rise to a
caveatable interest in the debtor�s land and this was held otherwise by the
Federal Court and the Privy Council in Registrar of Titles Johor v.
Temenggong Securities Ltd. [1976] 2 MLJ 44, where Lord Diplock said in
the Privy Council at p. 47:

�In the High Court Pawan Ahmad J. was of opinion that the
word �interests� in the subsection bore a popular and not a
technical meaning. He considered that the mere existence of
a civil debt was sufficient to give to the creditor what the
judge described as a �contingent� interest in all the property
of his debtor which, so long as he retained it, would become
available in proceedings by way of execution of a judgment
for the debt if and when the creditor obtained one.�

And later on at p. 48, his Lordship concluded:
�Their Lordships accordingly conclude that the interests which
the registrar is empowered to protect under section 320(1)(b)
are confined to interests in the land that are recognized by
the Code as being either registrable or otherwise entitled to
protection. An unsecured creditor of the proprietor of land
has no such interest in the land.�

Even after the amendment of s. 320 by the addition of (ba) by Act A 444 with
effect from 16-12-1979, K.C. Vohrah J. (as he then was) in Oversea-Chinese
Banking Corporation Ltd. v. Pendaftar Hakmilik, Negeri Kedah [1990] 2
MLJ 478, was not prepared to hold that an unsecured debt would justify entry
of a registrar�s caveat. The learned Judge said at p. 481:

�It seems to me that once there is a charge registered in respect
of the land, a registrar�s caveat is incapable of being entered
in respect of the land for it cannot possibly appear �necessary
or desirable� to him �for securing that the land will be available
to satisfy the whole or any part of the debt due the Federation�
since the caveat will not transform an unsecured debt into a
secured debt let alone give the debt a priority over other
registered interests in the land; instead the caveat serves to
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interfere with the legitimate right of the chargee to sell the
land under the provision of the Code to recoup loss secured
by the charge.�

In the Malacca High Court (Originating Summons No. 24-8-1994) Mohd. Noor
J. (as he then was) held in his judgment (unreported) that profits to the caveator
company under a proposed joint-venture agreement gave rise to a caveatable
interest. The learned Judge accordingly refused to remove the caveat. On
appeal to the Court of Appeal in Trans-Summit Sdn. Bhd. v. Chun Nyook
Lin [1995] 2 AMR 1889, the Court of Appeal reversed his decision. Siti Norma
Yaakob JCA (as she then was), in delivering the judgment of the Court of
Appeal, said at p. 1894:

�In the proceedings before us, what interest does the
respondent possess? It is not in the land. That has already
been validly sold. Her interest really lies in the profits that
her company hopes to gain from the joint venture agreement
with the appellant, which is being challenged by the appellant.
The civil suit testifies to this. As her interest is only monetary
in nature, she has therefore no caveatable interest over the
land. She cannot continue to have the private caveat lodged
by her extended until after the disposal of the civil suit.�

The courts have held that the following persons have no caveatable interest. A
creditor or judgment creditor of a proprietor of land is not entitled in law to
enter a private caveat against the debtor�s land to secure or realize a debt for
the reason that a mere debt, whether under a judgment or not, is not an interest
relating to land. A judgment creditor for a monetary debt may take out execution
proceedings against the land of the judgment debtor made by way of a prohibitory
order under ss. 334 to 339 of the Code. In Hiap Yiak Trading Sdn. Bhd. &
Ors. v. Gim Hin & Co. (M) Sdn. Bhd. [1989] 2 MLJ 366 in which the
applicants had paid the full purchase price, the private caveat and prohibitory
order were removed. In E.M. Buxton & Anor. v. Packaging Specialists
Sdn. Bhd. [1987] 1 MLJ 342, the caveat entered by the purchasers was
removed because they were not interested in the land as they sought only the
refund of the deposit and other expenses. In U.M.B.C. Bhd. v. Development
& Commercial Bank Ltd., [1983] 1 MLJ 165, the Federal Court held that
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failure to obtain the consent of the first chargee meant that the appellant bank
did not have a caveatable interest in the land.  The claimant for a mere chose
in action arising out of or incidental to a contract for the sale of land is not
entitled to enter a private caveat (see Mawar Biru Sdn. Bhd. v. Lim Kai
Chew [1991] 2 MLJ 206. The caveator�s appeals to the then Supreme Court
were dismissed on 11 June 1991).  A tenant for a tenancy for two years with
an option for having it renewed for a further two years has no caveatable
interest (see Luggage Distributors (M) Sdn. Bhd. v. Tan Hor Teng [1995]
1 MLJ 719). A purchaser of shares in a company has also no caveatable
interest in the land of the company (see Pembangunan Wang Kita Sdn.
Bhd. [1998] 5 MLJ 709). A shareholder or officer of a company does not have
a caveatable interest in the land sold by his company, as was held in Hew Sook
Ying v. Hiw Tin Hee, [1992] 2 MLJ 189, where Mohamed Azmi SCJ said at
p. 199:

�Further, once the company has executed the instrument of
transfer in Form 14A in favour of the purchaser, and handed
over the original document of title, the managing director
either as an officer of the company or in his personal capacity
as a shareholder has no fiduciary duty to challenge the
conduct of the company by means of a private caveat for the
alleged purpose of protecting his own interest or the interest
of other shareholders.�

How to enter private caveat
Having determined that the applicant has a caveatable interest under s. 323 (1)
of the Code in the land in question, you may then apply for the entry of a
private caveat in Form 19B in accordance with the provisions of s. 323 of the
Code. The following points and procedure should be observed:

(a) Apply in the prescribed form 19B, which may be printed or typed. The
relevant particulars must be properly completed.

(b) Under para 2 of Form 19B, state concisely the grounds of the claim to
the title in the land or undivided share in the land or interest therein, and/
or further as stated in the supporting statutory declaration. It is important
to bear in mind that what the applicant affirms in the statutory declaration
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may be used against him in any subsequent litigation concerning the
caveat. Although the statutory declaration can be affirmed by the
advocate and solicitor under para 3(b) of Form 19B, it is advisable for
his client to affirm it in order to maintain detachness on the part of the
solicitor.

(c) Note the supplementary provisions as to forms and procedure are provided
under the Tenth Schedule of the Code. Under para 11 thereof, the
signatures of the caveat applicant and the attesting witness �should be in
permanent black or blue-black ink.� Signatures in ball point pens are not
accepted. Roller point pens are accepted. It is important to know the
practice of the relevant land registry or land office.

(d) Form 19B, if executed by a natural person, i.e. the caveator or his attorney
or the attorney of a company (typically an attorney of a chargee bank
whose power of attorney has been registered with the Registrar of Titles
or the Land Administrator) requires attestation by one of the qualified
persons stipulated in the Fifth Schedule, typically an advocate and solicitor
in Peninsula Malaysia. Execution of Form 19B by a limited company
under its common seal requires no attestation but Form 19B must be
accompanied by such documents as the Memorandum and Articles of
Association of the Company, its board resolution, its Form 49 and the
supporting statutory declaration which may be affirmed by one of its
directors. If Form 19B is executed by a director on behalf of the company
(see Mahadevan & Anor v. Patel [1975] 2 MLJ 207), the signature of
the director requires attestation.

(e) Identify the share of the land in column 4 of the Schedule in Form 13A.
In most cases, the caveat is to bind the whole (�semua� in Malay) of the
land itself. Sometimes, where the land is registered in the name of more
than one proprietor, an undivided share like 1/2 or 1/3, caveat only the
undivided share of the particular proprietor involved.

(f) Caveating a part of land or a strata unit requires greater care. Note the
new proviso to s. 322(2) of the Code stating that �where the claim is in
respect of a part of the land the caveat binds the whole land.� Note also
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para 3(c) of Form 19B. In my experience, I would, while indicating the
whole land, state and limit the caveat to the particular interest claimed in
column 4 of the Schedule like �limited to the X sq. ft.� or �limited to the
Y unit� (in Malay: Semua. Terhad kepada X kaki persegi or  Terhad
kepada unit Y). The details of the interest claimed in the agreement or a
plan of the land affected can be disclosed in the supporting statutory
declaration. Note the provisions in the new s. 322 (5A) on the question
concerning the consent of the caveator.

(g) Pay the appropriate registration fees, which vary from state to state.
For example,

(i) under the Federal Territory of Kuala Lumpur Land Rules 1995,
the fee for entry of a private caveat in Form 19B is RM300-00
per title (item 32),

(ii) under the Federal Territory of Putrajaya Land Rules 2002 (P.U.(A)
76), the fee for entry of a private caveat under item 29 of Schedule
4 is RM50-00 per title.

(iii) under the Selangor Land Rules 2003, the fee is RM300-00 per
title (item 40), and

(iv) under the Johore Land (Amendment ) Rules 2002, item 15 (XXVI),
the registration fee is RM150-00 per title. However, where Form
19B contains more than one title the fee for each title after the
First title is RM30-00 per title.

As for the solicitors� legal costs relating to caveats, these are slightly increased
and are provided under the fifth Schedule to the Solicitors� Remuneration Order
2005, which came into operation on 1-1-2006. The remuneration for a solicitor
for entry of a caveat is now RM200-00 for the first title and RM50-00 for each
subsequent title. For the withdrawal of a caveat, it is RM150-00 for the first
title and RM50-00 for each subsequent title. Please observe the no discount
rule of the Bar Council.
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Further caveat after lapsing
The statutory lifespan of a private caveat under s. 328 (1) is six years, unless
extended by order of the High Court, or earlier withdrawn or removed. Section
328 (1) reads:

�A private caveat shall, if not sooner withdrawn under section
325 or lapsing pursuant to sub-section (1B) of section 326
or removed by the Registrar pursuant to an order of the Court
under section 327, lapse at the expiry of six years from the
time from which it took effect, and the entry thereof may be
cancelled accordingly by the Registrar, either of his own
motion or on an application in the behalf by any interested
person or body.�

Can a further caveat be entered after lapsing? �I am inclined to think that the
caveator should be allowed to enter a further caveat to protect the same interest
based on the same ground, provided his claim or interest is still subsisting and
not barred by limitation.� (See Wong: �Restraints of Dealings in Land.� in The
Centenary of the Torrens System in Malaysia. (Malayan Law Journal (1989),
and Teo: Further Thoughts on Second Caveats [1990] 3 MLJ cxvi.)

That question was answered in the positive by L.C. Vohrah J. in Thevathasan
s/o Pakanathan v. Kwong Joon [1990] 3 MLJ 49, where he said at p. 51:

�I did not think that both these authorities which were cited
in Damodaran v. Vasudeva to support the proposition that a
second caveat may not be entered at the instance of the same
applicant in respect of the same land and on precisely the
same grounds under the National Land Code 1965 in any
way prohibited the entering of a fresh caveat even after the
lapse of the first caveat based on a different ground or even
on the same grounds if it is for the bona fide purpose of
protecting the caveator�s interest in respect of the same land.
It was my judgment that if a contrary view was taken there
would be no way in which caveator like the defendant who
had already filed his action could protect his existing interest
pending resolution of his dispute by the court. It seemed to
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me that s 328(1) merely provided for the normal longevity of
a private caveat and envisaged a time frame within which the
caveator should take action to realize his existing interest; it
did not exist to extinguish his right to further protection of
that interest if he had taken positive action, as was done in
the present case, to realize it.�

Failure to enter caveat
Failure as a solicitor to advise the entry of a private caveat may expose the
solicitor to unnecessary risk of being sued for negligence, depending on the
circumstances of the case or the nature of the transaction. As a rule of prudence,
enter the private caveat immediately after execution of the sale and purchase
agreement.

However, failure to enter a caveat or entering one later in time does not
necessarily mean that a purchaser of land or a chargee will lose his equitable
interest in the land, which will be converted to a legal interest upon registration
of the transfer or charge. In the Temenggong Securities case, I was involved
as a solicitor in the sale and purchase transaction in the early 1970�s, just a few
years after the Code had come into force. At that time I did not know of the
Registrar�s caveat. The purchaser had paid the full purchase price and had
received the transfers and other relevant documents. The purchaser and its
nominee did not enter any private caveat. Fortunately, their equity prevailed
over the claim of the Government of Malaysia for income tax owing by the
vendor. The Inland Revenue Department had caused a Registrar�s caveat to
be entered against the land. The High Court refused to remove the caveat. On
appeal, the Registrar�s caveat was ordered to be removed by the Federal
Court, which was affirmed by the Privy Council. Much to my relief,
Temenggong�s nominee eventually became the registered proprietor of the
land free from encumbrances. More recently in Tsoi Ping Kwan v. Medan
Juta Sdn. Bhd. [1996] 3 MLJ 367, the second respondent company did not
enter a private caveat to protect its interest in the land but this did not affect its
interest adversely.

The Federal Court applied the Butler v. Fairclough in United Malayan
Banking Corporation Ltd. v. Goh Tuan Laye [1976] 1 MLJ 169 in which, in



The Journal of the Malaysian Bar

92 (2006) XXXV No 2Private Caveats: Entry, Extension and Removal

the absence of caveats and registrations, the Federal Court found in favour of
the appellant bank, which had possession of the documents of title.

In Ng Kheng Yeow v. Chiah Ah Foo, [1987] 2 MLJ 330, the Supreme Court
held that �the entry of a private caveat by one party does not necessarily mean
that he has better priority against another who has not as yet lodged one.� The
court found in favour of the 4th respondent although his caveat was later in
time than that of the appellant. In delivering the judgment of the Court, Lee
Hun Hoe CJ (Borneo) said:

�The submission of the 4th respondent that he has better equity
is well founded. He entered into the sale agreement with the
vendors first. He had paid the full purchase price. The vendors
had executed the Memorandum of Transfer in his favour. Also,
most importantly the title deed is in his possession. He had
become the beneficial owner. The only thing against him is
that he entered the caveat later than the appellant. However,
we are satisfied that on the facts he has the better equity.�

In Bank of Tokyo v. Mohd. Zaini [1991] 3 MLJ 50, Lim Beng Choon J. held
that the plaintiff bank, as financier and absolute assignee, had the better equity.
The learned judge said at p. 55:

�On principle and authority I cannot, therefore, accept the
proposition that just because the intervenor had caveated
the land in question in 1984 the priority of the plaintiff should
be reduced and be subservient to the equity of the intervenor.�

Withdrawal of private caveats
Withdrawal of private caveats poses no difficulty under s. 325 of the Code. A
caveator may withdraw his caveat at any time by presenting to the Registry or
Land Office a notice in Form 19G duly completed and accompanied by the
prescribed fees.

Removal of private caveats
There are two ways of removing a private caveat under the Code by the
caveatee, i.e. the person or body whose land or interest is bound by a caveat.
One way is by application under s. 326 in Form 19H to the Registrar or the
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Land Administrator as the case may and paying the prescribed fee. The other
way is by application to the High Court as an aggrieved person under s. 327 (1)
of the Code. A registered proprietor or registered chargee under the Land
Code may proceed to remove the caveat under sec. 326 by virtue of his
registered interest or under sec. 327 (1) as an aggrieved person which
expression is wide enough to cover any one whose land or interest therein is
adversely affected by the caveat. (See Malik Ishak J. in AKB Airconditioning
& Electrical Sdn. Bhd. v. Hew Foo Onn (successful bidder) [2002] 5 MLJ
391 at 403E), (A.G. of Gambia v. Pierre Sarr N�Jie [1961] A.C. 617 at 634).

If you are acting for the caveatee, you will have to decide and advise clients as
to which one of the two ways is the more expedient in the circumstances of
the case, bearing in mind (a) the workload and the hearing time of the High
Court concerned and (b) the duration for removal by the Registrar or Land
Administrator is two months under sec. 326 (1B) after service, when the burden
is on the caveator to obtain an order for extension of his caveat from the High
Court.

Removal by Registrar or Land Administrator under s. 326. In my experience,
it is often faster for the registered proprietor to remove the private caveat
through the Registrar under sec. 326. As the applicant is the registered
proprietor of the land, the burden shifts to the caveator to show that his caveat
should not be removed. See Eng Mee Yong v. V. Letchumanan [1979] 2
MLJ 212, P.C., Hew Sook Ying v. Hiw Tee Hee [1992] 2 MLJ 189, at 194,
S.C. and Pembangunan Wang Kita Sdn. Bhd. v. Fry-Fry Marketing
Services Sdn. Bhd. [1998] 5 MLJ 709 at 716. A recent case in point of removal
under s. 326 is Urethane Systems Sdn. Bhd. v. Quek Yak Kang [2006] 6
CLJ 810. In this case, the caveator failed to get an order to extend its private
caveat before Helmy J. and the caveat was accordingly removed by the Land
Administrator.

Procedure for removal by court under s. 327. Generally, the procedure for
removal of a private caveat is regulated by the rules relating to civil procedure,
currently the Rules of the High Court 1980 which came into force on 1 June
1980, replacing the Rules of the Supreme Court 1957. As we all know, documents
for filing in the appropriate High Court registry must be in the Malay Language.
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In practice, these documents are often accompanied by the English version or
translation, which is often referred to in the High Court, the Court of Appeal
and the Federal Court. In all these courts, English is frequently used in the
interest of justice.

In 1991 in Kumpulan Sua Betong Sdn. Bhd. v. Dataran Segar Sdn. Bhd.
[1992] 1 MLJ 263, the Federal Court by a 2 : 1 majority held that there were
serious questions to be tried and that the balance of convenience was in favour
of allowing the caveat to remain. Jemuri Serjan CJ (Borneo) said for the majority
at p. 267:

�The crucial issue for our determination is whether in order
to support the caveat to remain in force, the appellant has
succeeded in satisfying us that it is a body at whose instance
a caveat may be entered under s 323(1) (a). This seems to be
the logical approach to the issue. Be that as it may, the
approach that is common in Malaysia before the case of Eng
Mee Yong & Ors. v. Letchumanan was decided by the Privy
Council, is to ask the question whether the caveator has a
caveatable interest which terms are not defined in the National
Land Code 1965, by applying to him para (a) of sub-s (1) of
s. 323 of the Code. The relevant question which the court
should address itself to is: Is the appellant a person claiming
title to, or registrable interest in any alienated land, or any
right to such title or interest? If it is not, that ends the matter
and the caveat cannot be allowed to remain.� (This is stage
one in Luggage Distributors.)

In 1996 in Kho Ah Soon v. Duniaga Sdn. Bhd. [1996] 2 MLJ 181, the Federal
Court ordered the caveat which was removed by the High Court to be restored
as �there are indeed serious questions for trial.� On the onus of the caveator,
Peh Swee Chin FCJ, delivering the judgment of the court, said at p. 184:

�It is settled that in a matter of removal of a caveat as between
a caveator and caveatee, as in the instance appeal, the onus
is on the caveator to satisfy the court that his evidence does
raise a serious question to be tried as regards his claim to an
interest in the land in question, and having done his claim so
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he must show that, on a balance of convenience, it would be
better to maintain the status quo until the trial of the action
by preventing the caveatee from disposing of his land, as laid
down by Lord Diplock in Eng Mee Yong & Ors. v.
Letchumanan [1979] 2 MLJ 212, and by analogy indirectly
to American Cyanamid Co. v. Ethicon [1975] AC 396 as
indicated by Lord Diplock, the serious question for trial
referred to above could mean a question not being vexatious
or frivolous.�

In a pending suit, where the caveator and the caveatee are parties, the removal
application may conveniently be made by summons-in-chambers (Woo Yok
Wan v. Loo Pek Chee [1975] 1 MLJ 156).

An application to remove a private caveat may also be made by originating
summons. See Chi Liung & Son Sdn. Bhd. v. Chong Fah & Sons Sdn.
Bhd. [1974] 2 MLJ 211; Chiew Sze Sun v. Muthiah Chettiar [1983] 1 MLJ
390); and Bank Utama (M) Bhd. v. Periamma a/p Vellasamy [2002] 7 MLJ
250 where Azmel J. (as he then was) refused to remove the caveat as the
caveator had proved the existence of the three stages.

Application to remove a private caveat may also be made by originating motion,
as was done in Nanyang Development (1966) Sdn. Bhd. v. How Swee Poh
[1970] 1 MLJ 145, Chew Sze Sun v. Mutiah Chettiar [1983] 1 MLJ 390, and
Ismaga Bina [1994] 1 AMR 11: 594. I would prefer to proceed by summons-
in-chambers or originating summons, as the case may be, as the application is
heard in chambers, while an originating motion is heard in open court, usually
after the chambers matters. Where there are many parties in a case, it may be
convenient to proceed by originating motion as in Punca Klasik.

No further caveat on removal
A caveator is prohibited from entering further caveats on like claims after
removal by the Court or the Registrar, as provided under s. 329(2):

�(2) where the Court has ordered the removal of any private
caveat under section 327, or has refused an application under
sub-section (2) of section 326 for an extension of time with
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respect to any such caveat, or where the Registrar has
removed any caveat pursuant to sub-section (3) of section
326, the Registrar shall not entertain any application for the
entry of a further caveat in respect of the land or interest in
question it is based on the like claim as that on which the
former one was based.�

However, in Lourdenadin v. Ratnavale [1984] 1 MLJ 197 L.C. Vohrah J. held
(before the amendment to s. 329 (1) in 1985) that a second caveat could be
entered by the caveator if the notice of intended removal had not been served
on the caveator. I think that decision is still good law today.

Caveating own land
The provisions in s. 323 (1) or any other section in the Code is silent on the
question whether a registered proprietor can or cannot caveat his own land or
his interest therein to block a chargee�s sale or a dealing affecting his land or
interest. In the first local case, the question was answered in the negative by
L.C. Vohrah J. when he removed the caveat in Eu Finance Bhd. v. Siland
Sdn. Bhd. (M & J Frozen Food Sdn. Bhd., Intervenor) [1989] 1 MLJ 195,
following Richmond J. in the case of Re An Application by Haupiri Courts
Ltd. (No. 2) [1969] NZLR 353. at p. 357:

�He must go further and establish some set of circumstances
over and above his status as registered proprietor which
affirmatively gives rise to a distinct interest in the land. In
such circumstances it would seem that the fact that he is the
registered proprietor of an estate or interest under the Act
may not prevent him lodging a caveat.�

In Hiap Yiak Trading Sdn. Bhd. & Ors. v. Hong Soon Seng Sdn. Bhd.
[1990] 2 NLJ 155, Richard Talalla JC (as he then was) held that the registered
proprietor could caveat its own land, and that the caveat in question should
remain as the nature of the agreements and the compensation issue should be
tried.

Damages for wrongful caveats
An intended caveator must first ensure he has a caveatable interest in the land
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before entering a private caveat, as a wrongful caveator is liable to pay
compensation under s. 329 (1) of the Code. In Luggage Distributors (M)
Sdn. Bhd. v. Tan Hor Teng [1995] 1 MLJ 719 Gopal Sri Ram JCA gave the
following caution at p. 743:

�It is a serious matter to caveat a person�s property, and unless
a case is properly made out, caveat ought not to be permitted
to remain on the register a moment longer than is absolutely
necessary.�

In Trans-Summit Sdn. Bhd. v. Chun Nyook Lin [1995] 2 MLJ 247 at 251
and Pembangunan Wang Kita Sdn. Bhd. [1998] 5 MLJ 709 at 719, the court
ordered damages to be paid by the wrongful caveators.

To recover damages, the burden of proving loss or damage rests on the caveatee,
i.e. the person or body whose land or interest is bound by the private caveat.
Order 37 of the Rules of the High Court makes provisions for assessment of
damages. In practice, the task of proving loss or damage suffered is not always
easy. For example, in Mawar Biru Sdn. Bhd. v. Lim Kai Chew [1992] 1
MLJ 336, the defendant land proprietor did not recover any damages as he had
failed to prove any loss for the wrongful entry of the private caveat by the
Plaintiff purchaser. In Plenitude Holdings Sdn. Bhd. v. Tan Sri Khoo Teck
Puat [1994] 2 MLJ 273, a case concerning wrongful termination of contract
for purchase of land, the High Court had awarded a total of some RM16.7
million in damages. On appeal, in Tan Sri Khoo Teck Puat v. Plenitude
Holdings Sdn. Bhd. [1994] 3 MLJ 777, the Federal Court reduced the huge
damages awarded by the High Court to a mere RM10!

Function of the Registrar
The function of the Registrar is not to adjudicate on the validity of a private
caveat. As long as the application in Form 19B is in the proper format duly
executed and (where relevant) attested, and accompanied by the statutory
declaration and the prescribed fee, the Registrar must register the private caveat.
In Registrar of Titles Johor v. Temenggong Securities Ltd. [1976] 2 MLJ
45, Lord Diplock said of the Registrar�s function at p. 46:

�The registrar�s functions in relation to the entry and removal
of private caveats are ministerial only. He is not concerned
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to enquire into the validity of the claim on which an application
for a private caveat is based; and a person who secures the
entry of a private caveat without reasonable cause is liable
to compensate anyone who suffers loss or damage as a result
of such entry.�

Appeal against decision of Registrar
As provided by sec. 418 of the Code, any aggrieved person may appeal to the
High Court against the decision of the Registrar (e.g. to enter a Registrar�s
caveat, or to refuse registration of caveat) within the statutory period of three
months beginning with the date of communication of the decision, which
expression under s. 418 (3) �includes any act, omission, refusal, direction or
order.� See the Temenggong Securities case [1974] 2 MLJ 45, where the
appeal against the decision to enter the registrar�s caveat was made by
originating motion in the High Court. Note that there is no provision in the Code
or elsewhere for extension of time of the three-month period. See Land
Executive Committee of the Federal Territory v. Syarikat Harper Gilfillan
Bhd. [1981] 1 MLJ 234, Malayan Banking Bhd. v. Pendaftar Hakmilik
Negeri Pahang & Anor. [1991] 1 MLJ 119, and Ong Ban Chai & Ors. v.
Seah Siang Mong [1998] 3 MLJ 346 at 363E. The mode of appeal under s.
418 of the Code to the High Court is by originating motion as provided under
Order 55, r. 13 of the Rules of the High Court 1980 reading as follows:

�Order 55.
13.(1) Where under any written law an appeal lies from any
decision of any person or body persons to the High Court
such appeal shall made to the High Court in the State where
the decision was given by motion setting out the grounds
appeal, supported by affidavit and, if the Court so directs at
the hearing, by oral evidence.
(2) Unless otherwise provided by any written law, such appeal
shall be made within one month from the date on which the
decision was given or the date on which such decision was
notified to the person appealing, whichever is the later date.
(3) Unless otherwise provided by any written law, notice of
the motion shall be served on the respondent in such appeal
or where the respondent is a body of persons, the secretary,
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registrar or such other officer of that body of persons.�

Authority of the High Court
The Registrar and the Land Administrator are under the general authority and
supervision of the High Court or a judge thereof. Wilful refusal to obey or
comply with the order of the court or a judge thereof would constitute contempt
of court on the part of the Registrar or the Land Administrator. The general
authority of the High Court is provided under s. 417 of the Code reading as
follows:

�417. General authority of the Court.
(1) The Court or a Judge may by order direct the Registrar or
any Land Administrator to do all such things as may be
necessary to give effect to any judgment or order given or
made in any proceedings relating to land, and it shall be the
duty of the Registrar or Land Administrator to comply with
the order forthwith.�

Extension of caveats
An application for the extension of a private caveat must be made to the High
Court as provided by s. 326(2) of the Code reading as follows:

�326.(2) The Court may, on the application of any person or
body on whom such a notice has been served under sub-
section (1A) (and acting, if the circumstances so require, ex
parte), from time to time extend the said period of two months;
and the Registrar , on being duly served with an order of the
Court under this sub-section, shall make an endorsement on
the register document of title of the date of service on him of
the order and of the period of the extension, and shall sign
and seal the endorsement.�

If a caveator has been served by the Registrar with a notice of intended removal
in Form 19C on the application of the caveatee made in Form 19H, the caveator
must apply immediately in the appropriate procedure to the High Court for an
order of extension of his private caveat and serve the order, if obtained, either
ex parte or inter parte, on the Registrar before the expiration of the 2-month
period.
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The private caveat by itself is of no help to the caveator without the caveator
filing a civil suit timeously in the High Court to enforce his claim for example,
for specific performance of the sale and purchase agreement relating to the
land. In the words of Lord Diplock in the Temenggong Securities case [1976]
2 MLJ 44 at p. 46, there must be �timeous steps by the applicant to enforce
his claim.�

The burden and the 3 stages
In Murugappa Chettiar Lakshmanan v. Lee Teck Mook [1995] 1 MLJ 782
and Luggage Distributors (M) Sdn. Bhd. v. Tan Hor Teng [1995] 1 MLJ
719, the Court of Appeal formulated the three stages which a caveator must
cross in order to maintain his caveat, and if the caveator cannot cross the first
stage on caveatable interest, the caveat must be removed without the need to
proceed further. The principles in these two cases and Wu Shu Chen v. Raja
Zainal Abidin bin Raja Hussin [1997] 2 MLJ 487 and, if I may add,
Kumpulan Sua Betong, Kho Ah Soon, and Trans-Summit Sdn. Bhd. [1995]
2 AMR 1889 were distilled by Low Hop Bing J. (now JCA) as follows in
Pembangunan Wang Kita Sdn. Bhd. v. Fry-Fry Marketing Services Sdn.
Bhd. [1998] 5 MLJ 709 at p. 717:

�In order to sustain a caveat, a caveator must first pass
through three stages: (i) whether he has disclosed a caveatable
interest in his application under s 323 (1) of the Code; (ii) if
he has established a caveatable interest, then, whether the
evidence produced in support of his claim discloses a serious
question to be tried; and (iii) if both questions are resolved in
the caveator�s favour, then whether the balance of
convenience or justice lies in favour of the caveat remaining
on the register pending the disposal of his suit.�

Thus in Tsoi Ping Kwan v. Medan Juta Sdn. Bhd. [1996] 3 MLJ 369 although
the Court of Appeal held that the appellant had a caveatable interest in the
property, the balance of convenience or justice had titled in favour of the 2nd
respondent company that the court would not direct the re-entry of the private
caveat.

In Mawar Biru Sdn. Bhd. v. Lim Kai Chew [1991] 2 MLJ 206, Abu Mansor
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J. (as he then was) appeared to have applied the one-stage test, i.e., whether
there was any serious question to be tried. He ordered the private caveats to
be removed as there were no serious questions to be tried as defined by  Lord
Diplock in Eng Mee Yong v. Letchumanan [1979] 2 MLJ 212. In
Vijayalakshmi Devi v. Danapakia Devi [1998] 2 AMR 1943, the Court of
Appeal restored the appellant�s private caveat which was removed by the
High Court. The Court of Appeal in this case applied the one-stage test as to
whether there was a serious issue to be tried.

The burden for the extension of the caveat lies on the caveator, who must
cross the three stages in the Luggage case. In Urethane Systems Sdn. Bhd.
v. Quek Yak Kang [2006] 6 CLJ 81  Helmy J. applied the principles in
Murugappa Chettiar Lakshmanan v. Lee Teck Mook [1995] 1 CLJ 545,
CA.  Luggage Distributors (M) Sdn. Bhd. v. Tan Hor Teng & Anor [1995]
2 CLJ 713, CA. Eng Mee Yong & Ors. v. Letchumanan [1979] MLJ 212,
PC. Hew Sook Ying v. Hiw Tin Hee [1992] 3 CLJ 1325; [1992] 1 CLJ (Rep)
120, SC., and Kumpulan Sua Betong Sdn. Bhd. v. Dataran Segar Sdn.
Bhd. [1992] 1 CLJ 20; [1992] 1 CLJ (Rep) 150 SC. The learned Judge refused
extension of the caveat and held at p. 86:

�[12] On the facts and the authorities, the plaintiff, as
caveator, has totally failed to discharge its burden for the
extension of the caveat.�

In a pending suit between the caveator and the caveatee, the application for
the extension of the caveat may be made by summons-in-chambers, as in Chi
Liung & Son Sdn. Bhd. v. Chong Fah & Sons Sdn. Bhd. [1974] 2 MLJ 211,
in which the Plaintiff�s caveat was extended.

An application for extension of a private caveat may be made by the caveator
by originating summons, as is the recent case of Urethane Systems Sdn.
Bhd. v. Quek Yak Kang [2006] 6 CLJ 81.

Under s. 326(2) of the Code, the High Court may grant extension of the private
caveat on an ex parte application of the caveator as was done in Chiew Sze
Sun v. Muthiah Chettiar [1983] 1 MLJ 390. However, that extended caveat
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was later removed by the Court. In Chong Kong Enterprise Co. Sdn. Bhd.
v. Foong Seong Mines Ltd. & Ors. [1969] 2 MLJ 246, the caveators (the
miners) had their private caveat extended by an ex parte order dated 16-10-
1968 made in the summons-in-chambers. That caveat was later on 6-2-1969
extended by the Court �till the disposal of a fresh suit to be filed.� Generally
speaking, unless there are special circumstances, a judge will be reluctant, if
not unwilling, to grant an ex parte order for extension without giving the other
party an opportunity of being heard. The caveatee or any aggrieved person
may apply to the Court to set aside the ex parte order and to remove the
caveat.

O. 1A, r. 1 of R.H.C.
In the course of practice, there will be times when you are confronted with
objections from your learned opponents on the technicalities of the rules. As
the primary function of the courts is to ensure that justice is done between the
parties you may in an appropriate case refer to the provisions of Order 1A,
rule 1 (introduced in 1992), Rules of the High Court:

�O. 1A, rule 1. In administering any of the rules herein the
court or a judge shall have regard to the justice of the
particular case and not only to the technical non-compliance
of any of the rules herein.�

See the Federal Court case of Megat Najmuddin bin Dato� Seri (Dr.) Megat
Khas v. Bank Bumiputra (M) Sdn. Bhd. [2002] 1 MLJ 385 which did not
follow the court�s earlier much-criticized decisions in Lam Kong [2002] 4
MLJ 1 and Capital Insurance [2000] 4 MLJ 65, and the critical article of
Hamid Sultan Abu Backer entitled Megat�s Case: A Landmark Decision On
Procedural Justice [2002] 2 MLJ clxviii.
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Current Developments in Family Law
Kuala Lumpur 16th September 2006

by
Baroness Elizabeth Butler-Sloss

Past Treasurer of The Honourable Society of the Inner Temple

I should like to give you a brief overview of the changes in family law in
England and Wales in the last 50 years or so. It is a huge subject and I propose
to limit it to:- marriage, divorce, matrimonial finance, domestic violence and
children in disputes between parents. I shall omit adoption, state intervention
into families such as removal of children under care orders and children who
offend. I should also like to say something briefly about international child
abduction. I am afraid that to cover even these areas of family law will require
some very general comments.

In the last 50 years there has been more of a revolution in family law than an
evolutionary process.  Unlike the English Common Law, all family law is derived
from legislation and fundamental changes require primary legislation and the
provision of Government time. But successive Governments, in particular the
present Government, have been responsible for sweeping changes in family
law.

Marriage/Stable Relationships
At the end of the Second World War marriage was the recognised partnership
between couples. Marriages were expected to last although divorce was
available but restricted. Now marriage is entered into by many on the basis of
divorce if it does not work out. Many people choose not to marry and choose
to have children. The number of such relationships is rapidly increasing. This is
a sad trend since statistics show that marriage remains the most stable of all
relationships. The present Government remains supportive of marriage and
recognises that marriage remains the choice of the majority of people living in
England but there is a momentum towards recognition of other established
relationships. Parliament has recently enacted the Civil Partnership Act whereby
gay couples may go through a ceremony and register their relationship which
gives them the status of a civil partnership with legal consequences on separation



The Journal of the Malaysian Bar

104 (2006) XXXV No 2
Current Development in Family Law
Kuala Lumpur 16th September 2006

or death. So far the status of cohabitation has not been regulated and the
ordinary, somewhat unsatisfactory, law applies but a  proposal to recognise
cohabitation has been put forward by our Law Society and there is a consultation
paper from the Law Commission. So far the Government has indicated its
opposition to regulate cohabitation on the basis that recognition of the relationship
of cohabitation would undermine the status of

marriage.  There is another point of view that cohabitation is now so well
established without any stigma attached to it even when the partners have
children that to provide a legal structure on death or separation would not
adversely affect marriage. I believe that it is likely that there will be legislation
in the not too distant future to provide a legal structure after the breakdown of
a period of cohabitation. These changes are well in advance of the thinking of
many people in our country.

Divorce
In the landmark consolidating legislation of 1970 and 1973, the Matrimonial
Causes Acts, the previous approach to divorce and all ancillary matters, including
children and matrimonial finance, was swept away. Spouses were put on an
equal footing. Irretrievable breakdown of the marriage was the only ground,
mainly evidenced by proof of fault, but evidence of two years separation and
consent and, more controversially, five years separation without consent were
also introduced. This was a remarkable breakthrough which also had the effect
of demoting the change of status as a result of divorce by relegating the
proceedings to the county court and all steps other than the pronouncement of
the decree nisi were left in the hands of the Registrars/district judges.

The divorce rate continued to rise year by year but has flattened out recently.
Judges will also in future be giving the equivalent of divorces and post separation
maintenance to gay couples who separate after entering into a registered civil
partnership. A further attempt was made to improve our divorce law and divorce
reform legislation was passed in 1996. It was based on recommendations by
the Law Commission. It did away with fault as the basis of divorce and included
proposals to strengthen mediation with a hope of retrieving the marriage, settling
post divorce financial arrangements and the decisions about the children. It
was never brought into effect because in its final form it became unworkable.
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It was a sad and wasted opportunity to move forward. I doubt that it will be
possible in the foreseeable future to achieve divorce reform and any legislation
would be likely to suffer the same sort of fate. In reality however, if two
spouses want to part and one agrees to have behaved in a way which it would
be unreasonable for the other spouse to put up with, even based on flimsy
evidence, they can obtain what is in effect a consensual divorce in 3 months
from issue of petition to decree absolute. The battle between spouses has now
moved from the divorce arena to finance and children.

Matrimonial Finance
Successive changes of approach in post matrimonial financial decisions have
also created a revolution in the financial provision for wives after divorce.
Until the 1960s wives only received maintenance pending suit and periodical
payments.  The consolidating Matrimonial Causes Act 1973 and later
amendments in 1984 have made it possible for a wide menu of orders to be
available including lump sum orders, sale or transfer of property and sharing of
pension rights. Perhaps the most important change was the provision in section
25 of criteria which required the court to have regard to all the circumstances
of the case, first consideration to be given to the welfare of the children of the
family. Conduct was no longer a relevant factor unless it was such that in the
opinion of the court it would be inequitable to disregard it. This was a recognition
that in most marriages the behaviour of the spouses amounted to 6 of one and
half a dozen of the other.

Spouses were to be treated equally but for most women there remained
inevitably an inbalance of resources and most wives received maintenance
according to their needs, assuming there were sufficient funds to meet them
and not according to their contribution to the marriage. Over the last 30 years
there have been relatively few statutory amendments but there has been an
enormous output of judicial creative decisions towards the interpretation of the
sections in the 1973 Act and subsequent legislation culminating in a series of
House of Lords decisions. In cases where one or both parties are rich the
approach of the courts has now changed from assessing the reasonable
requirements of the applicant spouse to an appreciation of the importance of
the non-financial contribution of the applicant, generally the wife, including
length of marriage and care of children which has led towards greater equality
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in distribution of the assets. It has also, I understand, made settlement in big
money cases more difficult and I wonder where this trend may lead to in the
multi-millionaire and billionaire cases. Wives of millionaires, such as Premier
League Footballers, have recently received very significant proportions of the
fortune acquired during the marriage.

In the majority of cases there are limited means and the decision as to with
which parent the children will live is often the deciding factor as to the destination
of the matrimonial home in less affluent families. We also now live in a world
where there are increasing numbers of wives who earn large incomes or have
large capital assets and the legislation requires equality of approach.  In some
cases husbands are the applicants. The 1984 legislation also requires the spouse,
usually the wife, to seek to be self supporting if possible within 5 years and
thereby cut the difficult financial dependency upon the former husband. This
provision is a helpful step towards the cutting of continuing ties between spouses
and as more and more wives go out to work throughout marriage I would
expect to see less reliance upon a lifetime of financial dependence.

Domestic Violence in England and Wales
The spectrum of violence, like sexual abuse or non-accidental injury, can range
from the insignificant to the extreme.  Domestic violence covers a wide range
of unacceptable behaviour within the family and may take many forms.  Indirect
violence, threats and verbal abuse may, in certain cases, be as detrimental as
actual violence and may have an equally destabilising effect on the other partner.
Violence is a form of emotional or psychological abuse as well as physical
assault.

The evidence of the existence of widespread domestic assaults by one partner
on the other is incontrovertible.  The majority of victims, according to research,
are women, although there is a significant minority of female aggressors.  There
is extensive research on the large number of women who have been victims of
violence in the home and the adverse effects upon them and upon their ability
to function normally and the adverse effect upon their parenting skills.

The majority of women do not go to the police and do not disclose the violence
to their general practitioners.  This may be due to fear of repercussions or
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stigmatism or feelings of shame.  It is also true that a significant number of
women who do make complaints to the police often withdraw them, sometimes
on the day of the hearing.  The withdrawal of the proceedings is not a fair
indication of the seriousness of the assaults but may be the result of other
factors, including pressure from the other partner, or recognition of the difficulties
for the complainant and her children flowing from the outcome of the hearing.

Until comparatively recently the abusive behaviour of one spouse or a partner
towards the other was a problem to which most of us, police, lawyers even
judges, preferred to shut our eyes. It was behind closed doors and it was
�domestic�.  There is now a considerable change of approach much encouraged
by Government initiatives and legislation passed in the last 10 years. The most
dramatic change has been in the approach of the police and of the Crown
Prosecution Service in the detection and prosecution of serious cases of
domestic violence even where the victim has refused to co-operate.  The
allegations of violence or intimidation by one spouse/partner towards another
may be dealt with as criminal offences in the magistrates� courts or the Crown
Court. The same allegations may come before a family judge or magistrates in
the county court or family proceedings court for the grant of non-molestation
or other family orders. Both the victim and the aggressor may have to go
backwards and forwards between two courts not in the same building to deal
with the same set of facts.

There is one pilot scheme near London where the same court hears both the
criminal charges and the family allegations under the same roof. This follows
the introduction in New York of a number of inclusive domestic violence court
centres. If it is successful similar courts will, I am sure, be set up round the
country. There are also various initiatives in other parts of the UK.

In our society, violence towards partners has not been eradicated nor is it
sufficiently detected and particularly in some minority communities it may be
even more difficult for the victims to speak out and get help. Certainly in England
we need much more public awareness across all communities. The recognition
of the seriousness of domestic violence has been an enormous step forward
and to have one court to deal with all its consequences would be another major
step in the recognition and management of a serious cancer in society.
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Children
The more liberal approach to relationships has had an effect upon the position
of children whose parents do not marry. The stigma of illegitimacy has
disappeared and children born outside the marriage of their parents are treated
equally with children whose parents married. This includes entitlement under
wills and on intestacy.

I should also point out that children are now born to single mothers who have
no intention of living with the father of the child or any other man. Children are
now born by artificial insemination by a donor. The Human Embryo and Fertility
Act 1990 regulates IVF and similar treatment which can be obtained through
our National Health Service. The Authority which regulates the treatment has
now recommended that it should be provided on the NHS for single mothers
and same sex partners.

Children and Domestic Violence
In England we are beginning to become more aware of the effect on children
of being witnesses to or in a household where violence or intimidation is inflicted
upon one parent by the other. Many judges in the past asked to deal with issues
of residence/custody and particularly contact/access in a case where domestic
violence was alleged preferred not to try the issues of violence and only looked
at the children in isolation from the history of abuse.  Following a Report written
by a committee chaired by Wall LJ, the Court of Appeal in 2002 considered a
group of cases [re L, CA 2002] in the context of domestic violence and relied
strongly upon a report of two distinguished child psychiatrists about the serious
harm done to children living in an abusing household.  There is a wealth of
evidence about the adverse effects on a child of witnessing the violent disputes
of the parents and the infliction of violence upon a parent, and that it can cause
long-term term harm to the child.  It affects the child�s mental health and
stability.  Even when the child is removed from the violent situation emotional
trauma may continue to be experienced.  The child may continue to be afraid
of the parent who was violent.  The child is likely to be aware of the continuing
fear aroused in the primary carer by the violent partner even after the separation.
The child may suffer post-traumatic anxieties or symptoms, which may be
triggered by seeing the violent parent.  The adverse effect upon the child may
include the child�s own attitude to violence, to forming parenting relationships
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and, where it is the father that has been found to be violent, to the role of the
father.  Research has shown that attitudes in boys have been particularly
affected.

The violent behaviour of one parent towards the other may have a marked
effect upon the continuing relationship of the child and the non-resident parent
after the parents have separated. The courts naturally start with the view that
in most cases contact between the child and the non-resident parent is desirable
both for the child and for the parent.  It accords with the general welfare of the
child under section 1 of the Children Act 1989 to which I shall refer later and
with the European Convention on Human Rights and the United Nations
Convention on the Rights of the Child.  However, in our judgments in the re L
case, we required judges trying contact cases where domestic violence was
alleged to consider the welfare of the child in the light of the effect of the
abuse, if proved, upon the child and upon the child�s primary carer usually the
mother. The judges have to proceed with an extra degree of caution recognising
that the welfare of the child is paramount. If the mother has managed to move
away from the father, protection of her and of the child is the first requirement.
We considered that there were four points, which among others, were of
particular significance in such applications:
a) the extent of the violence
b) the effect upon the primary carer
c) the effect upon the child
d) the ability of the offender to recognise his behaviour and attempt to change it.

He might be required to attend anger management courses where they are
available. Otherwise he might be debarred from seeing the child.

Children after divorce or separation.
There is an increasing number of children whose parents separate, married or
unmarried. Although the majority of parents make sensible decisions after
divorce or separation, careful research has identified the adverse effect on the
children of impact of divorce or separation of the parents and often the loss of
one parent. The future arrangements of a small but significant proportion of
these children have to be decided by the courts.  The Children Act 1989 is the
most important statute which governs applications about all children, other than
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adoption, regardless of their status. The Act has at the forefront of its philosophy
and in its first section that the welfare of the children is the paramount
consideration. Delay in resolving child issues is recognised as detrimental to
the child. There is a check list which includes having regard to the ascertainable
wishes of the child considered in the light of his age and understanding, physical,
emotional and educational needs and any harm he may have suffered or be at
risk of suffering. The Act treats the parents equally and considers how capable
each of his parents is of meeting the child�s needs. The emphasis is upon
parental responsibilities which include parental rights. The effect of this is that
the mother is not preferred to the father. As a matter of reality most children
stay with their mothers and this consequence has led some fathers� groups to
allege that the judges are biased in favour of mothers. Outside England that
might sound an extraordinary criticism but we have a very active fathers�
lobby wishing to take over the care of even very young children.

England has become a multi-cultural country and the judges are now having to
come to terms with different approaches to parenting among different family
structures.  My successor as President, Sir Mark Potter, in a recent lecture in
Belfast said

�The Children Act laid down the primacy of the child�s welfare
in relation to the resolution of any question before the courts
concerning the welfare and upbringing of that child, whatever
the nature of its parentage or family unit. However, in those
jurisdictions which have large immigrant communities, quite
where the balance lies in welfare terms between recognising
and accepting the traditional norms of other cultures within
a society and judicial system based on European traditions
and values is, and will remain, one of the greatest problems
facing family courts in the 21st century.�

Shortly before I retired as President we introduced conciliation appointments
which were obligatory in every child application for residence/custody or contact/
access. It is in the process of being rolled out across the country in the family
courts. This initiative was designed to encourage parents who bring their
disputes over their children to court to try to settle them with the help of the
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district judge and the welfare officer. It has met with a considerable degree of
success which ranges from 50% to 80% of cases being settled and not returning
to court and it is hoped this will substantially reduce the unhappiness for the
parents and the children and reduce the number of private law cases in the
court system.  There is also a drive to have the cases which do not settle heard
much more quickly and retained by the same judge throughout the case.

Mediation
Mediation between the parents is now seen as the best way of dealing with
family disputes, particularly in child disputes. It has the advantage over
conciliation appointments that the process of mediation is entirely voluntary
and outside the court procedures. It has a good rate of success in suitable
cases. Our main problem in England is lack of resources and sufficient
Government funding.

Voice of the Child
An issue of increasing importance and one which is very much in the mind of
my successor is the extent to which the English family courts can give effect
to Article 12 of the UN Convention on the Rights of the Child  which requires
that

� the child who is capable of forming his or her own views�
be assured �the right to express those views freely in all matters
affecting the child, the views of the child being given due
weight in accordance with the age and maturity  of the child.�
The question is how best to give effect to that requirement. In
Germany it is part of their constitution that judges must see
all children however young in cases concerning them. But in
England judges have in the past wanted to protect children
from having to go to court and take part in the proceedings.
Generally in private law proceedings a child is seen by a
welfare officer. In care proceedings the child always has a
guardian and usually a lawyer to represent the child. My
successor feels strongly that judges in applications for
residence or contact ought to see the child and give the child
a chance to tell the judge what he feels about the applications
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being made. This would be a considerable change of
approach for judges. It presents considerable problems and
will be quite controversial.

Child Abduction and Transnational Jurisdiction
We live in a world which some term a global village. Couples from one country
may move to another and settle there.  Young people meet and marry those
from another country. Children are born with dual or even treble nationality. If
the parents part, there is often the problem of in which country should the
children live. If the parents part acrimoniously, the problems I mentioned earlier
are made worse by issues of nationality or residence.

I should like to say something briefly about initiatives, several by the UK, in
different parts of the world to deal with children who are removed by one
parent without the knowledge or consent of the other parent from the home of
the child to another part of the world that is to say child abduction. Many
countries treat child abduction as a criminal offence. We do so in the UK
although there are not many prosecutions because the family dispute is usually
better dealt with in the family court. Family courts round the world have to deal
with the consequences of the unlawful movement of children across jurisdictions.
I turn to two important Conventions, the 1989 United Nations Convention on
the Rights of the Child to which I have already referred and  the 1980 Hague
Convention on Child Abduction.

The UN Convention underlines the importance of the right of a child to stability,
security and continuity of care and nurture and the removal of a child by one
parent from the child�s other parent without his/her consent and without or
contrary to a court order,  and taking the child from his country, home, school
and way of life is clearly contrary to that Convention.

The Hague Convention on Child Abduction.
An earlier Convention, The Hague Convention on Child Abduction was drafted
in 1980 to meet a well-recognised problem of international child abduction.
Individual States contract with other signatories to the Convention to comply
with the requirements in the Articles. About 75 member countries have signed
the Hague Convention.
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The object of the Convention is to �secure the prompt return of children
wrongfully removed to or retained in any Contracting State and to ensure that
rights of custody and of access under the law of one Contracting State are
effectively respected in the other Contracting States�. The main requirements
are that the left behind parent has �rights of custody�; the removal or retention
of the child is in breach of such rights of custody under the law of the State in
which the child was habitually[ordinarily] resident immediately before removal
or retention. It applies to children under 16. If the requirements are met, the
judicial or administrative authority to whom an application for return has been
made has an obligation to return the child to his home State as soon as possible.
The obligation is not so strict if a child has remained away for over 12 months
and there are a number of defences open to the abducting parent � agreement
to or acquiescence in the removal, grave risk to the child that he would be
exposed to physical or psychological harm or otherwise be placed in an
intolerable situation or the child objects and is of an age to be listened to. But all
of these defences are discretionary and, in the UK, we require a high standard
of proof, otherwise it would be an easy let out for the parent at fault.   Each
Contracting State sets up a departmental administration, called the Central
Authority, to which the application for return of the child is made. The emphasis
is upon speedy disposal of the application, which is not always achieved.

It is an interesting development that at the commencement of the operation of
the Hague Convention, the target was primarily to impede abducting fathers.
Nowadays it seems that more mothers than fathers abduct their children across
jurisdictions, often returning to their original home and to their families.

A Regulation of the European Community,  Brussels II[Revised] which affects
25, about to be 27, countries  has tightened even further the requirements of
the Hague Convention and the decision on whether the child should be returned
is expected to be given within 6 weeks of the application.

I quote from a judgment of one of the UK Supreme Court Judges, the Baroness
Hale, in re J(a child) [2005] UKHL 40 in which she referred to the Hague
Convention. She said that the treaty was

�motivated by the belief that it is in the best interests of children
for disputes about their future to be decided in their home
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countries, and that one parent should not be able to take a
child from one country to another, either in the hope of
obtaining a tactical advantage in the dispute or to avoid the
effects of an order made in the home country. Instead of
deciding the dispute itself, therefore, the country to which the
child was taken agreed that with very few exceptions it would
either send the child back or enforce the order made in the
home country. This necessarily meant that the receiving country
might on occasion have to do something which was not in the
best interests of the individual child involved. The States which
became parties to these treaties accepted this disadvantage
to some individual children for the sake of the greater
advantage to children in general. Parents would be deterred
from moving their children across borders without consent to
States which sent other countries� children back and could
expect that other States would send their own children back
in return. The obligations were mutual and reciprocal�.

She said
�The Convention is widely regarded as a great success,
particularly in combating the paradigm case which its authors
had in mind: the child who was living with one parent but
snatched or spirited away by the other. Currently the
Convention is in force between the United Kingdom and the
74 Contracting States listed in Schedule 2 to the Child
Abduction and Custody (Parties to Convention) Order 1986
(SI 1986/1139), as amended. The two most recent entrants
are Brazil and Lithuania. In at least three Contracting States,
Turkey, Turkmenistan and Uzbekistan, the predominant
religion practised by their populations is Islam. Obviously,
the cultures and legal systems of the Contracting States will
differ widely from one another. All are prepared to accept
these differences for the sake of the reciprocal benefits which
membership can bring. One group of States is conspicuous
by its absence. These are States which adopt some form of
Shariah law.�
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Non-Hague Convention Countries
I want to turn now to various initiatives, conferences, bilateral agreements and
discussions on the issues arising from the unlawful movement of children from
or to non-Hague Convention countries, particularly Muslim countries which
apply Sharia Law.

Malta
The Permanent Bureau at The Hague in Holland is very interested in promoting
good relations and closer ties with non-Hague countries. To that end it organised
2 conferences held in Malta. I was at the first Conference and have the report
of the second.

At the first Malta Conference held in March 2004 judges and experts attended
from 14 countries, Algeria, Belgium, Egypt, France, Germany, Italy, Lebanon,
Malta, Morocco, the Netherlands, Spain, Sweden, Tunisia, the UK and the
European Commission, the Council of the European Union together with other
organisations. We had fascinating discussions in which we explored the extent
to which the philosophy of the Hague Convention was compatible with the
Constitution and the application of Islamic Sharia law in the Muslim countries
which attended. As you might imagine there were and I believe remain sticking
points. But we learnt that Sharia law is not applied with equal strictness in all
Muslim countries.

We took as our starting point the principles set out or implicit in the UN
Convention on the Rights of the Child. We came to agreement on a Declaration
to which I shall refer in a moment. We also agreed that it was very important
to continue the discussions.

I retired in April last year but I was delighted to hear that the second Malta
Conference was held in March this year with 21 countries attending. I am
aware and was delighted to hear that Malaysia was represented  at the second
Malta Conference. The other additional countries were Australia, Canada,
Indonesia, Libya,  Turkey and the United States. The Declaration of the 2004
Conference was endorsed by the representatives of the 7 countries who had
not attended the first Malta meeting and a further Declaration was agreed.
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The main points of the 2 Declarations
A recognition of the principles enshrined in the UN Convention on the Rights
of the Child; in particular that in all actions concerning children the best interests
of the child shall be a primary consideration; a child whose parents reside in
different States shall have the right to maintain on a regular basis, save in
exceptional circumstances, personal relations and direct contacts with both
parents; a child should have the opportunity to learn to know and respect the
culture and traditions of both parents; States are obliged to take measures to
combat the illicit transfer and non-return of children abroad.

The Malta Declarations supported the setting up of Central Authorities in each
State to co-operate with one another in securing cross-country rights of contact
and in combating the illicit movement of children.It supported mediation and
the effective exercise of contact rights, recognised the importance of having
common rules as to jurisdiction and which court should deal with the child and
that decisions by that court should be respected by other countries. It underlined
the importance of speedy disposal of child issues, the need for experienced
judges and judicial training, specialist family courts where appropriate,
networking between judges and the appointment of judges from each country
to liaise with each other.

The 1st Declaration stressed the importance of successful inter-State co-
operation in child protection which depends on development of mutual trust
and confidence between judicial, administrative and other competent authorities
in the different States.  The 2nd Declaration regretted that, despite a
recommendation in the 1st Declaration the issuing of visas to enable the exercise
of parental rights of contact remains a problem in some countries and urged
positive action.

Neither Declaration is binding on the participating States but they are intended
to encourage and inspire States into possible bilateral or other arrangements
between countries. It is impressive that 21 countries across the world with
diverse family laws and procedures and including 8 Islamic countries agreed
on fundamental principles of family law in relation to the wrongful removal or
retention of children across transnational boundaries. Very important, to my
mind, was the agreement that the process of dialogue, now known as the
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Malta Process should continue. States were encouraged to explore the working
of The Hague Convention and whether it would be feasible to join.

Sweden
Sweden has been engaged during 2005 and 2006 in organising a series of
academic seminars focussing on the interaction between Sharia/Islamic law
and Western law. The UK did not attend the conference held in May this year
but I understand a wide range of subjects were discussed including international
child abduction. A lot of points of agreement emerged together with a recognition
of the importance of improving knowledge of respective legal systems.

Several interesting questions were asked including  �why cannot some Sharia
law countries become signatories to the Hague Convention?.� �Is there sufficient
flexibility in the adherence to Sharia law and is there scope for reform?�. These
are questions of immediate relevance across the world.

United Kingdom initiatives.
 The United Kingdom has for a number of years been anxious to forge relations
with non-Hague Convention countries. We have an increasingly multi-cultural
society and are enriched by migrants from the Indian sub-continent, and South
East Asia. I understand that there are 1.8million Muslims in the UK, far fewer
than France but none the less a sizeable number.

I want to speak briefly about UK relations with Pakistan, Egypt and Bangladesh.
Pakistan I went in 2003 to Islamabad to talk to the Chief Justice of Pakistan
about international child abduction and invited him to come to London and
bring several senior judges, including the Chief Justice of the High Court of
Azad, Jammu and Kashmir. At our first meeting in London in January 2004 we
had extremely useful discussions and the Chief Justice and I signed an agreement
which we called the Anglo-Pakistan Protocol. We met the next year in Islamabad
where we consolidated our thought processes and endorsed the Protocol. I am
aware that the Chief Justice and other judges, including from A J and K, came
to London earlier this year to discuss the working of the Protocol.

The preamble to the Protocol sets out the joint desire to protect children in both
countries from the harmful effects of wrongful removal or retention in either
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country; is mindful that the UK and Pakistan share a common heritage of law
and a commitment to the welfare of children; has a joint desire to promote
judicial co-operation, enhanced relations and free flow of information between
our judiciaries; and recognises the importance of negotiation, mediation and
conciliation in the resolution of family disputes. The most important elements
of the agreement are that

1. In normal circumstances the welfare of a child is best determined
by the courts of the country of the child�s habitual/ordinary residence.

2. where there is a court order in the child�s home State and the
child has been wrongfully removed or retained, the judge where
the child is shall not ordinarily exercise jurisdiction over save so
far as is necessary to order the return of the child.

3. sets out arrangements in cases of disputed residence.
4. requires expeditious application and decision making
5. recommends that our respective governments give urgent consideration

to identifying or establishing an administrative service to facilitate
or oversee the resolution of child abduction cases.

6. agrees the nomination of a judge in each country to work in liaison
with each other. This last point has been most successfully carried
on both sides. Lord Justice Thorpe and Mr Justice Khokhar are
the present liaison judges.

The Anglo-Pakistan Protocol does not have the force of law in either country
but it represents the approach our respective countries expect to take in the
ordinary child abduction case affecting British or Pakistani or Kashmiri families.
It predated the Anglo-Egyptian Agreement and the Malta Declarations and
was been influential in guiding the discussions at those meetings.

From the English perspective the agreement has excellent features.  The
underlying spirit/philosophy of the Protocol has had a marvellous effect on
holiday visits by our British Pakistani population, numbering nearly a million.
Many of them want to take the children to visit family in Pakistan but in cases
of conflict between the parents our family judges were, in the past, unwilling to
allow the children to go. Quite simply the judges were worried the children
would not be returned after the holiday. Now the English judge�s order includes
a recital of the Protocol and the warning that, in the event of a refusal to return
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the child after an English, Scottish or N. Irish court order for return after the
holiday, the Pakistan court will recognise the UK order and send the children
back.

Egypt
The Deputy Chief Justice of the Constitutional Court of Egypt together with
the previous and present Chief Justices were enthusiastic to meet the UK
judiciary and discuss child abduction problems. They have been strong
supporters of the Malta Conferences.  The Deputy Chief Justice was also at
the conference in Sweden. We had useful meetings in London and in Cairo.
We share the same concerns and we both signed the Malta Declarations. In
our bilateral discussions in January 2004 we agreed on principles based on the
UN Convention which formed an useful starting point for the drafting of the
1st Malta Declaration two months later. In particular we agreed that the courts
of the State where the child has his home should take decisions about the
welfare of the child and those decisions should be respected by the courts of
other States. We also agreed that it is important to maintain the continuity of
the religious upbringing of the child.  We agreed to establish and maintain a
register of children the subject of proceedings in either country.

It became clear that the Egyptian senior judges would like to have an enforceable
system of speedy return of abducted children but would require legislation to
be able to do so by a summary process. But we also had useful discussions
about promoting opportunities for contact/access between children and the
absent parent by support from the State in granting visas and making access/
contact orders.

Bangladesh
I paid a visit to Dakar and met the Chief Justice and senior judiciary and
extended an invitation to them to come to London. This they did earlier this
year and had  preliminary discussions with the UK judges about the problems
of abductions between the UK and Bangladesh. They were particularly
interested in the Protocol agreement between Pakistan and the UK.

Other countries
The UK judges and the Foreign Office are interested in opening discussions
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with India, countries in South East Asia and in the Middle East in addition to
Egypt. We feel it is an on-going process in which it is crucial to have discussions
and mutual understanding as well as a recognition of the similarity of the
problems and the importance of solving them.

English Judicial Approach
English law permits the speedy return of children to their home State even if
the State is not a signatory to the Hague Convention from our jurisdiction
subject to welfare considerations. The recent decision of our House of Lords,
re J, to which I have earlier referred, however, clarifies the present position in
England.  Re J was not a Hague Convention case. It concerned a little boy
who was born in the USA but was also a British and a Saudi citizen. His
mother was British and his father Saudi. The mother and child were in England
with the consent of the father who was living in  Saudi Arabia in order that she
might take a master�s degree and she refused to return to Saudi Arabia at the
end of her course. The judge refused the application of the father for the
return of the child to Saudi Arabia. The Court of Appeal reversed the judge
and ordered the return of the child. The House of Lords allowed the appeal
and restored the judge�s order. In her judgment Lady Hale made it clear that it
was not right in principle for an English court to apply the Articles of the Hague
Convention strictly by analogy to a non-Hague Convention country and gave a
warning that a factor to be taken into account in the decision of the English
court whether to order a summary return would be the absence of a jurisdiction
in the home country to enable, in that case, the mother, to bring the child back
to England without the father�s consent, even if to do so would be in the best
interests of the child.

In this global village of which I spoke earlier, it is very important that children
should be able to move freely between countries and to be able to visit the
countries of each of their parents and visit relatives and learn the culture.
International and bilateral agreements between countries which have close
associations are critical to the free movement of these children in situations
where the parents may be in dispute and the possibility of wrongful removal of
the child from one country to another and non-return of the child to his home is
a real possibility.
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Conclusions
Over the last 50 years which spans my life at the Bar and on the Bench, there
have been, as I have attempted to set out, huge changes in family legislation
and the approach of the courts to the families who come before them. Much of
those changes have been good but much more needs to be done particularly in
the areas of settlement of family disputes between parents and protection of
children from the circumstances in to which they have been born or which
have developed. Domestic violence remains a serious problem. Mediation
between warring parents is a crucial tool and helps not only the families and
the local community but also the State. Underlying all these changes is the
need for more people qualified  to help families and better training of agencies
involved with children. We also need better training of judges and lawyers. We
also need more resources put to many excellent Government initiatives which
often are ineffective through lack of financial support. I suspect England is not
the only country where the issue of adequate resourcing of services is an
issue.

Thank you.
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CRUELTY TO ANIMALS
 � Do the Legislations Sufficiently Protect Them 1

by
Parames K2

INTRODUCTION
Life does not belong to the human species alone.  Life belongs equally to all
living things and beings i.e. fish, insects, mammals, birds and even plants.  Man
may have over the years created a situation where they have taken into account
exclusively their own nature.   In the process man may have adopted a different
attitude towards different species and in the process destroying some and
protecting others, declaring some to be useful and others to be pests, reserving
the term intelligence for human species and regarding animals as having instincts.

If a proper perspective on the need to respect lives of animals are adopted, the
human race will then resume its proper position and create a balanced nature
in the universe. It is extremely necessary for us the human species to change
our present attitudes and adopt a behaviour and defend life in whatever form it
takes.

It is with this philosophy in mind that World Society for the Protection of Animals
(WSPA) had proposed the creation of the Universal Declaration of Animal
Welfare3.  The declaration aims to create an understanding on the relationship
that must be established between the human species and other species. The
basis of this declaration is founded on the principal of equality of species with
regard to life.

1 This paper is an edited version of the paper presented at  a Forum entitled �Animal Welfare-
Who Cares� on 16 September 2006 held at Pure Life Society, Puchong organized by  CASIM
(Coalition Against Shooting And Other Inhumane Methods) in collaboration with Bar Council
Legal Aid Centre, Kuala Lumpur
2 Advocate & Solicitor, LLB (Hons),  W�hampton,  LLM (Malaya),  M.Crim. Just (Malaya),
CLP, Solicitor  & Barrister  (Supreme Court  of NSW, Aust.)
3 The Universal Declaration on Animal Welfare was officially launched in London on 8th June
2006 at the WSPA Biennial Symposium.
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In the recent technological advancement, man may have conveniently forgotten
that animals experience suffering just as we all do.   It is therefore necessary
to develop a harmonious relationship between man and the universe.   In order
to do so there is a need to respect animal rights.

In Malaysia, we all have seen stray cats and dogs roaming all over the places.
We see it in what the society calls as the up market place in Kuala Lumpur.
We also see it in the slumps.  What do we do?   We ignore their existence.  We
rant and rave about how dirty they are.   What a pity we say.  We walk into
some pet shops, we see four puppies crammed in a small cage.  We once again
say, pity them and walk away.  We see dogs walking along the footpath and
sometimes you have seen them trying to cross a busy road.  From the face of
the dog you will realize that the dog is lost and scared.   We also see dirty cats
in the market, food stalls and back rows of housing estates.  Further, sometimes
we even find  carcasses  on the high  way.   The list is not exhaustive.  And  we
just walk away.

To summarise, in Malaysia, stray dogs and cats are a common sight. Carcasses
lying along the highways and by-ways are not uncommon. Caging animals
seem to be normal.

There are various animal legislation in Malaysia protecting animals.   The main
thrust of the animal legislation in Malaysia is to protect the animals as well as
to prevent the entry and spreading of animal diseases. Then there are also the
by-laws of the various districts in each State. The Act and the by-laws impose
various control and eradication measure.  It also looks into the welfare of the
pet, safeguards to public health and also public nuisance issues.
The main legislations that would be emphasized in this paper would be the
Animals Act 1953,  some of the by-Laws, Minor Offences Act  1955 and the
Penal Code.

Federal Legislations
Animals Act 1953

The Animals Act 1953 has 8 parts. Part IV of the Act specifically deals with
�Prevention of  Cruelty to Animals�.   Section 44 makes it an offence for any
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person :-
a. torture, beat, kick, ill-treat, terrify any animal.
b. neglecting to supply animal with sufficient food or water.
c. carrying an animal in such a manner as to cause it unnecessary

pain.
d. causing the animal to be employed in any work which it is unfit to

be so employed.
e. managing any premises which is used to organize fights between

animals. [However, section 44(4) of the Act authorizes the
wrestling of bulls if there is  a written permit from the Chief
Minister].

If a person is guilty of any of the aforesaid offence of cruelty, he shall be liable
to a fine of RM200.00 or an imprisonment for a term of six (6) months or to
both.

So the next question is: destruction of animals to be used as food. Does this
come under �cruelty� to animals. Section 44(3) specifically states that the
destruction of any animal to be used as food for mankind shall not be an offence
unless such destruction is accompanied by the infliction of unnecessary suffering.

It can be seen from the aforesaid provisions that cruelty does not only happen
when an act is committed.  Even if there is an omission there can be cruelty.
For an example:  causing cows to be overstocked with milk, failing to provide
an impounded animal with sufficient quantity of wholesome and suitable food
and water.

The aforesaid provisions also does not require the intention of the offender to
be proved.   As long as there is  proof  of cruelty to the animals it is an offence.
In law this is know as �strict liability� offence.

!!!!! Who has the powers to arrest under the Animals Act 1953 ?

Section 45 Animals Act 1953 specifically allows any veterinary authority and
any police officer to arrest without warrant any person who commits any offence
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under Section 44 Animals Act 19534.  The arrested person shall be taken
immediately to the police station.

Section 45(4) Animals Act 1953 specifically allows any veterinary authority
or police officer to stop in any street or public place and examine any animal
which he has reason to believe that an offence has been committed under
Section 44 Animals Act 1953.  This power is extended to the enforcement
officers at the local  authority  pursuant  to Section 46 Animals Act 1953. If
it is found that the the owner has treated the animal cruelly then the owner can
be arrested.

! Orders That Can Be Made  By A Magistrate

Power to punish for cruelty to animals

Section 47 Animals Act  1953 allows a Magistrate in addition to convicting a
person for committing an offence under Section 44 Animals Act 1953   to
order the animal which was subjected to cruelty to be treated by a veterinary
authority for a stipulated period of time.  If the animal is incurably injured the
Magistrate may order such animal to be destroyed immediately by or under the
direction of a police officer or veterinary authority and the costs of burying or
otherwise disposing off the carcass be borne by the person convicted.

If the animal is treated at the veterinary center, the convicted person shall be
liable to pay the fees for its maintenance and treatment.  If the Magistrate
makes such an order and this order is contravened the person shall be liable to
a fine of RM200.00

!!!!! Power to order destruction of animals

Section 48 Animals Act 1953 gives power to order for destruction of animals
to the Magistrate, Government Medical Officer or Veterinary authority not
below the rank of Assistant Veterinary Officer or police officer not below the

4 Section 44 refers to cruelty to animals.
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rank of Inspector.   The destruction would be ordered by the Magistrate only
upon being satisfied that on the �personal inspection� of the aforementioned
authorities, it is confirmed that the animal is diseased or injured and that the
disease or injury which the animal is suffering is incurable or it is cruel to keep
the animal alive. Further, where there is no possibility of removing the animal
without cruelty and if it is cruel to keep it alive then this power may also be
used.

!!!!! Reward For Informer

Section 50 allows the court to reward the informer.  An informer here may
inform the police or veterinary authorities about any cruelty caused to any
animals by any person. This section states that the court may award any portion
of the fine which is paid by the accused person to the informer. The reward
should not be more than half to an informer.

!!!!! By-Laws

There are by-laws in each State in Malaysia and they are divided according to
districts.  These by-laws are created pursuant to the powers conferred in Section
73 of the Local Government Act 1976.   The By-Laws cover a wide area
such as licensing of Food Establishments, Hawkers, Pasar Malam. It also
touches on Parks, Public Lavotaries etc.

To us the by-laws which is of interest is the Licensing of Dogs by-laws and the
Stray Animal By-Laws.  These laws to a large extent are uniformed throughout
the country.

It is a requirement under the by-laws for dog owners to have licenses for their
dogs. The by-laws also requires that all dogs be immunized  against rabies.

The by-laws also require the owners to5 :-
a. maintain a kennel in a clean and sanitary condition

5Eg.  By-Law 9 Licensing of Dogs (District Council of Hulu Selangor) By-Laws 1995. By-Law
8 Licensing of Dogs (Hilir Perak District Council) By-Laws 1993
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b. rid his premises of any faecal matter discharged by the dog
c. take reasonable steps to ensure that the dog is not a nuisance by

reason of incessant barking or otherwise to his neighbours.
d. take reasonable steps to ensure that the dog does not stray outside

the owners premises and that the dog is on a leash when taken
out of the owner�s premises.

If there is a contravention of these provisions the owner of the dog may on
conviction be liable to a fine or a term of imprisonment.  The amount of fine
and the term of imprisonment may vary from State to State as shall be shown
below.

In Province Wellesley there is a Stray Animal (Municipal Council Province
Wellesley) By-Laws 1990.  This by-laws specifically makes the owner or a
person in charge of the stray animal to be guilty of an offence.   This by-law
also allows the stray animal to be seized and taken to the pound of the Council
to be impounded.

The by-laws of the various States also provide that no dog shall be kept above
the ground floor of any buildings6. Therefore keeping dogs in condominiums
and apartments are against the law. This makes sense as sometimes a
condominium or apartment is not a suitable place for dogs as the freedom of
movement is restrained.

The following are some of the by-laws in Malaysia pertaining to Stray Animals
and Licensing of Dogs in various States in accordance with the respective
States.

  

6 By-Law 10(2) Licensing of Dogs (Marang District Council) By-Laws 1989, By-Law 10(2)
Licensing of Dogs (Sabak Bernam District Council) By-Laws 1989

1. Perlis Stray Animals (Kangar Municipal Council) By-laws 1992

2. Penang Stray Animal (Municipal Council of Province Wellesley
By-laws 1990

3. Kedah Stray Animals (Kota Setar Municipal Council) By-laws 1992

  NO.     STATE                                    DISTRICT
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4. Pahang Licensing of Dogs (Bentung District Council) By-laws 1993
Licensing of Dogs (Maran District Council) By-laws 1993
Licensing of Dogs (Pekan District Council) By-laws 1993
Licensing of Dogs (Rompin District Council) By-laws 1993

5.      Terengganu Licensing of Dogs (Besut District Council) By-laws 1990
Licensing of Dogs (Marang District Council) By-laws 1989
Stray Animals (Besut District Council) By-laws 1988
Stray Animals (Dungun  District Council) By-laws 1990
Stray Animals (Hulu Terengganu District Council) By-laws 1989
Stray Animals (Kemaman District Council) By-laws 1989
Stray Animals (Kuala Terengganu Municipal Council) By-laws 1989
Stray Animals (Marang  District Council) By-laws 1989
Stray Animals (Setiu  District Council) By-laws 1991

6. Johor Licensing of Dogs (Batu Pahat Timur District Council) By-laws
1991
Licensing of Dogs (Johor Bahru City Council) By-laws 1995
Licensing of Dogs (Kota Tinggi District Council) By-laws 1988
Licensing of Dogs (Kulai District Council) By-laws 1991
Licensing of Dogs (Majlis Daerah Batu Pahat Barat) By-laws
1988
Licensing of Dogs (Majlis Daerah Johor Bahru Tengah) By-laws
1991
Licensing of Dogs (Muar Selatan District Council)  By-laws 1991
Licensing of Dogs (Pasir Gudang Local Authority) By-laws 1993
Licensing of Dogs (Pontian District Council)  By-laws 1991
Licensing of Dogs (Segamat Selatan District Council) By-laws
1991
Licensing of Dogs (Segamat Utara District Council) By-laws 1991
Stray Animals (Batu Pahat Barat Disctrict Concil) By-laws 1994
Stray Animals (Batu Pahat Timur District Council) By-laws 1995
Stray Animals (Johor Bahru City Council)By-laws 1995
Stray Animals (Kulai District Council) By-laws 1995
Stray Animals (Mersing District Council) By-laws 1995
Stray Animals (Segamat Utara District Council) By-laws 1995
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7. Kelantan Licensing of Dogs (Bachok District Coucil) By-laws 1987
Licensing of Dogs (Kota Bahru District Council) By-laws 1990
Licensing of Dogs (Tanah Merah District Council)  By-laws 1991
Licensing of Dogs (Tumpat District Council) By-laws 1989
Strayed Animals (Jeli District Council) By-laws 1994

 
8. Negeri Licensing of Dogs (Seremban Municipal Council) By-laws 1987

Sembilan

9.  Perak Licensing of Dogs (Hilir Perak District Council) By-laws 1993
Licensing of Dogs (Ipoh City Council)(Amendment) By-laws 1990
Licensing of Dogs (Ipoh Municipal Council) By-laws 1987
Corrigendum to PU 30/87Licensing of Dogs (Taiping Municipal
Council) By-laws 1991

10. Selangor Licensing of Dogs (District Council of Hulu Selangor) By-laws
1995
Licensing of Dogs (District Council of Kuala Selangor) By-laws
1989
Licensing of Dogs (Hulu Langat District Council Area) By-laws
1994
Licensing of Dogs (Kuala Langat District Council Area) By-laws
1992
Licensing of Dogs (Petaling District Council Area) By-Laws 1994
Licensing of Dogs (Sabak Bernam District Council) By-laws 1989

11. Kuala Licensing of Dogs and Kennel Establishments (Federal Territory
Lumpur of Kuala Lumpur) By-laws, 1991

The following are some of the penalties imposed in the by-laws for breach of
any provisions in these by-laws.  I have tabulated it  for comparison purposes.

!!!!! Penalties
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  NO.     STATE       DISTRICT BY- LAW            PENALTIES
1.

2.

3.

4.

5.

6.

7.

Penang

Terengganu

Negeri
Sembilan

Johor

Perak

Selangor

Selangor

Stay Animal (Municipal
Council Province Wellesley)
By-Laws 1990

Licensing of Dogs (Marang
District Council) By-Laws
1989

Licensing of Dogs (Seremban
Municipal Council) By-Laws
1986

Johor Licencing of Dogs
(Pasir Gudang Local
Authority) By-Laws 1993

Licensing of Dogs (Hilir Perak
District Council) By-Laws
1993

Licensing of Dogs (District

Council of Hulu Selangor) By-

Laws 1995

Licensing of Dogs (Hulu Langat

District Council Area) By-Laws

1994

Fine Not exceeding
RM2,000.00 or a term of
imprisonment not exceeding
one year or to both such fine
and imprisonment

Fine not exceeding RM500 or
a term of imprisonment not
exceeding six months or to
both such fine and
imprisonment
Fine not exceeding
RM500.00 or a term of
imprisonment not exceeding
six months or to both such
fine and imprisonment

Fine not exceeding
RM1,000.00 or a term of
imprisonment not exceeding
six months or to both such
fine and imprisonment

Fine not exceeding RM500.00 or
to imprisonment for a term not
exceeding six months or to both

Fine Not exceeding RM2,000.00
or a term of imprisonment not
exceeding one year or to both 

Fine Not exceeding RM2,000.00
or a term of imprisonment not
exceeding one year or both such
fine and imprisonment and in the
case of a continuing offence a sum
of not exceeding RM200.00 for
each day during which such
offence is continued after
conviction.
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!!!!! Licensing of Dogs

Having touched on the subject of by-laws in general, the next topic of interest
may be on the issue pertaining to licensing of dogs.

It is an offence to keep a dog without a license.   The owner shall be liable to
a fine of RM100.00   This is provided in Section 38(8).   Section 38(1)
Animals Act 1953 requires any person who wants to keep a dog that is over
three (3) months old to obtain a license.  These licenses may be obtained in any
post office.  The licensing authority would then supply the owner of the dog
with a serially numbered metal badge.  The dog must continually wear this
badge.  Any dog found out of doors not wearing such metal badge may be
destroyed.   If the dog license is lost the by-laws state that there would be no
replacement but the owners may obtain a new dog license on application and
payment of fee.7

8.

9.

10.

Licensing of Dogs (Sabak Bernam

District Council) By-Laws 1989

Licensing of Dogs and Kennel

Establishments (Federal

Territory of Kuala Lumpur) By-

Laws, 1991

Licensing of Dogs (Petaling
District Council Area) By-
Laws 1994

Selangor

Kuala Lumpur

Selangor

Fine not exceeding RM500.00 or a

term of imprisonment not exceeding

six months or to both such fine and

imprisonment

Fine Not exceeding RM2,000 or a
term of imprisonment not
exceeding one year or to both

Fine not exceeding RM2,000.00
and term of imprisonment not
exceeding one year or both
such fine and imprisonment and
in the case of a continuing
offence a sum of not exceeding
RM200.00 for each day during
which such offence is
continued after conviction.

7 By-Law 6 Licensing of Dogs (District Council of Hulu Selangor) By-Laws 1995 imposes a
payment of RM5.00. By-Law 6 Licensing of Dogs (Petaling District Council Area) By-Laws
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Where there is a change of owner then the new owner need only register
himself as the owner and in certain by-laws no charges would be imposed on
him whereas in certain districts the by-laws imposes a fee8.

Further, it is interesting to note that certain by-laws allow the President of the
Municipal Council to revoke the dog license without any reason whatsoever9.
It is submitted that if the owner is not satisfied with the act of the President, the
owner may apply for judicial review.

It is also interesting to note that the Licensing of Dogs (Pasir Gudang Local
Authority) By-Laws 1993 specifically provides in its schedule that the cost of
licensing fee for female dog which is not sterilised is RM30.00 per head.  As
for a sterilized female dog the fee is RM10.00. The licensing fee for a male
dog is RM10.00.

!!!!! Destruction of Dogs

If there are unlicensed dogs kept in any place not being a dwelling house the
proper authority may authorize in writing the destruction of the dogs10. If the
authorities want to carry out the destruction of the unlicensed dog and they are
aware of that the dog has an owner then the authorities must produce and
show the written authority to the owner or occupier of the place where the
dogs are kept11. Section 38(6) of the Animals Act1953 If a licensed dog is
found out of door not wearing a collar and badge, this dog may be destroyed.

1994 imposes a payment of RM10.00. By-Law 6 Licensing of Dogs and Kennel Establishments
(Federal Territory of Kuala Lumpur) By-Laws 1991 imposes a payment of RM10.00. (This
section must be read together with by-law 3 and 4).
8 By-Law 5 Licensing of Dogs (Hilir Perak District Council) By-Laws 1993 allows a change of
ownership without any fees, but the new owner should notify the licensing officer within 1
month that he is the new owner. By-Law 7 Licensing of Dogs and Kennel Establishments
(Federal Territory of Kuala Lumpur) By-Laws 1991 also does not impose any fees for change
of ownership. By-Law 5 Licensing of Dogs (District Council of Hulu Selangor) By-Laws 1995
imposes a payment of RM5.00 for change of ownership and the licensing authority must be
made known of the change within 1 month of the new owner taking over the dog.
9See By-Law 5 The Licensing of Dogs (Seremban Municipal Council) By-Laws 1986
10 This power is found in the by-laws eg. By-Law 11 Licensing of Dogs (District Council of
Hulu Selangor) By-Laws 1995, By-Law 11 Licensing of Dogs (Petaling District Council Area)
By-Laws 1994, By-Law 99 Licensing of Dogs (Marang District Council) By-Laws 1989
11 Section 38(7) Animals Act 1953
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It must be borne in mind that this power to destroy unlicensed dog is limited to
a situation where the dogs are kept in  a place not being  a dwelling house.   It
follows that if an unlicensed dog is kept in a dwelling house,  Section 38 (7) of
the Animals Act1953 does not allow the authorities  to enter the premises for
the purpose of destroying the dogs.

If  the dog is suspected of being infected with rabies than the veterinary authority
may either cause the animal to be destroyed or order the animal to be kept in
an animal quarantine station for detention and observation12.

These by-laws expressly state that any dog which is over three (3) months
found at large or in a public place without a metal badge would be destroyed.
The by-laws does not prescribe the manner the dog should be destroyed. It
certainly does not advocate the shooting of animals

With regards to stray animals, the by-laws state that if a stray animal cannot be
seized and it is deemed dangerous it shall then be shot and slaughtered or
destroyed13.

!!!!! Dog Biting A Person

If a dog has bitten a person, Section 4(1)  allows a veterinary authority or a
police officer not below the rank of inspector to require the dog to be produced
for examination. Thereafter the dog may be detained. However if the owner
fails to produce the dog the veterinary authority or the police officer may
immediately take possession of the dog and remove it to an animal quarantine
station.  Where the owner fails to produce the dog, he is liable to a fine of
RM100.0014.

MINOR OFFENCES ACT 1955
The Minor Offences Act 1955  (MOA) also provides for offences in relation
to animals. Unlike the Animals Act 1953 which protects the animals, the Minor

12 Section 40 of the Animals Act 1953
13 By-Law 4 Stray Animal (Municipal Council Province Wellesley) By-Laws 1990.
14 see Section 41(2) Animals Act 1953
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Offences Act 1955 hold the owner of the animal liable for the offences
committed by the animal.

For an example:  Section 6 of the Minor Offences Act states that the owner
shall be liable if he has any dog that is in the habit of running at persons or
vehicles.  The fine imposed for this offence shall not exceed RM100.00

If a dog causes injury to any person,  Section 7 states that the owner shall be
liable to a fine not exceeding RM50.00.    Further, the owner may be required
to pay compensation not exceeding RM100.00 to the victim.

Section 8 states that it is an offence for any person to let loose his dog or any
other animal to attack another person, if found guilty the person shall be liable
to a fine  not exceeding RM100.00.

Where an animal damages any public or private property the owner or the
person in charge of the animal shall be liable to a fine not exceeding RM100.00
and the owner shall also pay for all the damage done by the animal.   This is
provided in Section 9.

Section 19 of this Act requires public pounds to be provided and pound keepers
to be appointed as the Menteri Besar or Chief Minister may direct.    This
section empowers any police officer  to seize all horses, cattle, goats, sheep
and pig found picketed, tethered, or straying upon any public road or trespassing
on any public or private property, and confine such animals in a public pound.
Further, any person who takes any animal out of a public pound without the
knowledge and consent of the pound keeper shall be liable to a fine not exceeding
exceeding fifty RM50.00

Penal Code
Penal Code lists down all the criminal offences that a person can be charged.
The Penal Code also makes it an offence for a person to commit mischief by
killing, poisoning, maiming, or rendering useless any animal of the value of
RM5.00 or upwards.   It is an offence under Section 428 of the Penal Code.
If found guilty the person shall be imprisoned for two (2) years or fine or both.
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THE ROLE OF DVS
One of the duties of the  Department of Veterinary Services  (DVS) in Malaysia
is to protect animals.  The veterinary authorities15 are given specific powers to
ensure that the welfare of animals are protected.  This protective powers are
seen in the Section 45 of Animals Act 1953.

DVS is empowered to carry out  routine inspection of pet-shops in the country
and checking the reported public complaints on cruelty to pet animal.  DVS
authorities have the power to stop and inspect any animals for signs of cruelty.
They also have powers of arrest without warrant.  These powers are equivalent
to the powers given to any police officers under the Criminal Procedure Code.
These are extensive powers given to the Veterinary Authorities by Parliament
to prevent cruelty to animals.  However, the question that begs an answer is
this  �to what extent has the DVS used their powers under Section 45 to
prevent cruelty of animals and prosecute the culprits�.

In fact, our Animals Act 1953 has ensured that the animals are protected.
There are also provisions for enforcement if there is proof of cruelty to animals.
The only issue that remains to be answered is whether the provisions of the
Animals Act have been effectively used to curtail animal cruelty.

A cursory glance at some of the methods employed by the agents of the Local
Authorities who are employed to catch stray dogs would reveal a sad state of
affairs.  In the process of  ridding Malaysia of stray dogs various methods are
used.  Some of which are extremely inhumane. CASIM has in its manual
highlighted some of the inhumane methods such as placing a looped wire around
the neck of the dog, using uncapped needles. The drugs and syringes are kept
loosely inside the trucks.  The dog catchers play the role of putting the dogs
down without the supervision of a vet.  This is contrary to the spirit of the

15 Section 2  Animals Act 1953   defines a �veterinary authority�  to mean as Director General of
Veterinary Services, the Deputy Director General of Veterinary Services and any State Director
of Veterinary Services, any Veterinary Officer, Deputy or Assistant Veterinary Officer and
includes any person appointed in writing by the Director General of Veterinary Services, the
Deputy Director  General of Veterinary Services and any State Director of Veterinary Service  to
be a veterinary authority under Section 3.  Section 3 of the Animals Act 1953 states the manner
the officers or Veterinary services are appointed.
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Animals Act 1953.  Throughout  the Animals Act 1953 there is one clear line
drawn i.e. when it comes to putting to sleep an animal, it must be only done
after a veterinary authority has given their views.

Catching dogs using wires is inhuman.   It is cruel.  The Animals Act1953
forbids it. Till today the local authorities or their agents had not stopped using
these methods.  We also do not know if any of these people have been prosecuted
thus far.

It is imperative that the DVS becomes the fulcrum that ensures animal
protection in Malaysia with the assistance of the various NGO�S and animal
lovers.  The power is given to DVS by Parliament.  The execution of these
powers is up to the DVS.

THE ROLE OF OTHER AGENCIES
The agencies that play a role in Malaysia where animal issues are concerned
is the Polis Diraja Malaysia (PDRM) and the local authorities.  The Animals
Act 1953 gives the police the power to arrest anyone being cruel to animals.
It also empowers the police to examine any animal in any street or public
place.  If there is reason to believe that the animals have been treated cruelly,
the police too may use their powers to arrest. It is necessary to engage the
police authorities into a discussion on these existing powers.

The Attorney General�s chambers is another important agency that should also
be included in any discussion pertaining to animal cruelty. Article 145 Clause 3
of the Federal Constitution gives the sole power to institute and conduct
prosecution to the Attorney General. The police would investigate a crime and
then refer the matter to the Attorney General�s chambers. Whether to prosecute
or not, would be a decision of the Attorney General based on the available
evidence.

CONCLUSION
The Animals Act 1953, Minor Offences Act 1955, Penal Code, the various by-
laws are all there to regulate, streamline animal-keeping and protect animals.
The problem, I submit, is the enforcement of the various Acts.  If the
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enforcement agencies unleash the full weight of their whip on the wrong doers,
the animals in Malaysia will have a happy place to live with us.

If at all there is a shortcoming in our legislation that needs to be reviewed, it is
the penalty provision.  Some of the provisions impose too small a fine16 that the
law breakers would easily pay the fine and regard it with impunity. The fine
must be increased so that it would serve as a sufficient deterrent for other
would-be offenders.

The Animals Act also have included a term of imprisonment for offenders.
Depending on the nature of the crime, I would argue that sometimes imprisoning
a person does not necessarily rehabilitate them.  Further, it would only be a
burden for tax payers. As it is our prison officials are overworked and underpaid.
To burden them with another group of prisoners i.e. the �animal offenders�
may take a heavy toll on their current duties. Therefore, I propose that a better
mode of punishment would be �animal community� service.  Those found guilty
of cruelty to animals, depending on the type of offence, should be made to
work with animals in a supervised environment for a stipulated number of
weeks or months and provide �animal community service�. It is submitted that
the benefits of making these offenders do �animal community service� would
far outweigh the disadvantages.

Finally, with a greater efforts to sensitize and educate the public on animal
laws, a more proactive approach by the various enforcement agencies entrusted
with protecting the welfare of animals would enable us to make Malaysia a
kind neighbourhood for the animals to live and mingle with us.

16 eg: Section 44 Animals Act 1953 prescribes a fine of RM200.00 for cruelty to animals.




